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COUNTERSTATEMENT OF QUESTIONS PRESENTED : 


The issues agreed to in the prehearing conference stipulation 
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are as follows: 
1. Whether the Board's finding that the public convenience 
and necessity required that Contingatal Air Lines be euthotised to 
provide competitive nonstop service between Dalles and Amarillo is 
supported by substantial eas ! 
2, Whether the Board abused its discretion or denied Braniff 


| 
procedural due process in refusing to reopen the record in reletion to 
the award to Continental of nonstop Dallas-Amarillo authority. 
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the Dallas-Amarillo authorization and hence that the Board's order 
is supported by the evidence. 
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UNITED STATES COURT OF APPEALS 
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No. 15,003 


BRANIFF ATRWAYS, INCORPORATED, Petitioner, 
Ve 
CIVIL AERONAUTICS BOARD, Respondent. 
CONTINENTAL ATR LINES, INC., CITY AND CHAMBER OF COMMERCE OF 


DALLAS, TEXAS, CITY AND CHAMBER OF COMMERCE OF AMARTLLO, TEXAS, 
, and CITY AND CHAMBER OF COMMERCE OF LUBBOCK, TEXAS, 


e 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE : 
Petitioner (Braniff) seeks review of the Boards orders (E-13503, 
Tr. 123hh5 B-13652, Tr. 12h88) in the Dallas to the West Service Case 
insofar as they awarded nonstop authority between Dallas-Ft. Worth 
(Dallas) and Amarillo to Continental Air Lines, and denied Braniff's 


petition to reopen the record for further hearing with respect to that 


award. Such service had been sought by the cities of Dallas and 


Amarillo, and had been proposed by Eastern. Continental, already serv- 
ing both cities, had indicated a willingness to provide the service, 

but had not in terms sought the authority or adduced evidence specifi- 
cally directed to Dallas-imarillo nonstop service. Braniff's principal 
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contentions are that the Board could not award such authority to Con- 
tinemtal in the absence of a specific showing as to just how it pro- 
posed te operate in that such evidence is required to support the Board's 
selection of Continental, and in any event abused its discretion in not 
granting Braniff's motion for a reopening of the record to adduce such 
evidence. 


The Dallas to the West Service Case was a proceeding instituted 


on a complaint of Dalles (Tr. 1) seeking a general investigation and 
amendments to various existing certificates under section 01(h) of the 
Civil Aeronautics Act (now section }01(g) of the Federal Aviation Act) 
so that more and better service might be provided to Dallas. ‘The pro- 
ceeding involved issues of need for long-haul services from Dallas to 
western points and short-haul regional services within the area, both 


. dn terms of the Dallas complaint and various specific applications by 


carriers consolidated inte the proceeding. The Board's examiner recom 

mended awards which would have met both long- and short-haul needs, but 

the Board determined, on Ashbacker grounds, to defer the long-haul issues 
and to decide them in the recently inaugurated Southern Transcontinental 
Service Case, 2a proceeding involving applications for certificate 


The provisions of the Civil Aeronautics Act of 1938 here 
in the recent Federal Avia- 
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authority to operate between Florida and the West Coast via New Orleans 
and Texas cities. : 

The Board proceeded, however, to make various awards responsive to 
the local regional needs found to exist. As disclosed by the initial 
order (Tr. 123k7), the Board's examiner had recommended, and the Board 
authorized, Continental to provide nonstop service between Dallas-Ft. 
Worth and the seven Texas and Wew Mexico cities of El Paso, Midland/ 
Odessa, Lubbock, Abilene, Amarillo, Albuquerque and Santa Fe. Conti- 
nental already served all of the cities involved (see map. Tr. 9982) 
but was unable to operate nonstop between them because of various con- 
ditions and restrictions inherent in its route structure which are not 
here important. Of these awards, Braniff was competitively =ffected 


by the Dallas-Amarillo and Dallas-Lubbock ones (where it operates, see 


map. Tr. 9980). In terms of Dallas-Amarillo service, the Board's 
| 
Riniiticlcae ees only nonstop service, but also one-stop service 


vis Ube 
Tooues relating to Dallas to the Woot Service Gage vere before 


Mei Vice oes MAD aA ae eh Ge a aoc 
an diate point between Dallas and Amarillo on the routes of both 
Continental's prior existing route authority between Dallas 
and Amarillo required a minimm of four stops, and its authority be- 
tween Dallas and Lubbock a minimm of two. The ability to operate a 
one-stop Dallas-Amarillo service via Lubbock arises from the fact that 
Continental may combine or "tack" its presently existing authorizations 
ee eee ee 
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In relation to the city presentations, the Dallas complaint which 
gave rise to the proceeding specifically alleged, inter alia, a need 
for an additional nonstop operator between Dallas and Amarillo (Tr. 4, 
9-10), and both Dalles and Amarillo adduced evidence in support thereof. 
The gravamen of the complaint and evidence was that Braniff's exist- 
ing services and the miti-stop Continental routing were not responsive 
to the cronepartetton needs of the two cities, and that competition with 
‘Breniff for a direct routing was both feasible and required to improve 
the service and fil] those needs (unprinted transcript, PP. 979, 9915 
999, 10k3, 112735 :53-1s5h 5 160, 166-171, 1577-1478; 616, 621, 627, 
h6h0, 4636h6hh3: 5096-5112; 4866). In terms of carrier presentation, 
each carrier application consolidated into the case delineated the spe- 
cific routings desired by the individual applicant, and also contained 
the customary "catch-all clauses" (see the Continental application Tr. 81) 


indicating that 4t sought whatever routings in the area the Board deter- 


mined to be required in the public convenience and necessity. Similarly, 
the plans for operation by the individual carriers, together with the 


Dallas, While the examiner had recommended that Continental be granted 
Smari}lo-Lubbock authority (Tr. 10192), that result wes reached 
prior to the Board's decision here in that Plainview (between Lubbock and 
Amarillo) was a temporary point on Continental's route and the authoriza- 
tion had expired. 
The nonstop distance between Amarillo and Dallas is 323 miles, and 
“a re Amarillo-Dallas via Lubbock is 
miles 


Lf The Board's findings of a need for an additional operator are 
not here challenged, but only the selection of Continental to fill the 
need, Hence, we have not included in the Joint Appendix the cited 
evidence. 
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detailed estimates of anticipated traffic and expense, possible sched- 


ules, etc., were in terms of the specific ey routings desired, with 


particular emphasis on the long-haul services. Only Eastern specifi- 
cally sought a West Coast routing fran Dalles via Amarillo (unprinted 
transcript, pp. 97, 7453-51, 7527). : 
Continental, although not specifically seeking direct Dalas- 
Amarillo authority, nonetheless made repeated reference thereto during 
the course of the hearing. It recognized that such service was in 
issue (Tr. 6643), and stated that it was willing to provide all of the 
services requested in the Dallas complaint which the Board found 
required, including service to Amarillo, and that it deened itself an 
applicant therefor because of its catch-all clause (Tr. 2661-53, 2695, 
2719-2720, 2731, 6670, 6725). Also, Continental had sought numerous 
other specific routings throughout the area, with copious supporting 
data and evidence of available equipment, operating plans, etc. (see 


on this point, Tr. 2h79-2h80, 2487-88, and the examiner's description 
of various proposals of the applicants (Tr. 1003k-100h8)._ 








Se 


6 
Continental's exhibits Tr. 61)-689h) y As previously noted, the 


examiner recommended, inter alia, that Continental be certificated 
for Dallas-Lubbock and Dallas-Amarillo service (both directly and 

via Labbock) = 

Braniffts formal exceptions and subsequent contentions on brief 
and oral argument were directed primarily to the proposition that 
competitive service was not justified between Dallas on the one hand 
and Amarillo and Lubbock on the other, and would adversely Pitect 
Braniff (Tr. 10278-80, 11198-11201, 11881). Additionally, it was 
contended only that there wes no evidence to support a finding that 
Continental was fit, willing, and able to operate Dallas-Amarillo in 
that Continental had not specifically applied therefor and had not 
submitted any estimate of revenues and expenses thereon. The Board 
rejected the contention, and found Continental to be fit (Tr. 12348,n. 8), 
Thereafter, Braniff filed a petition for rehearing and reconsidere- 

tion (Tr. 1238h). It in effect conceded Continental's general fitness 
(Br, 12390), but then argued that the Board could not properly select 
Continental as the Dallas-Amarillo carrier or determine that its 
certification would meet any needs which might exist in the absence of 
-@ specific proposal and evidence as to frequency and time of operation 
and equipment to be used; and that the Board should reopen the 
record for evidence on these matters. Braniff also alleged that it 


6] The major portion of these are in the unprinted transcript, 


and we have included in the Joint Appendix only those parts relied 
upon elsewhere herein. 

1/ Continental had specifically sought nonstop Dallas-Lubbock 
service. 





iss 


had been entitled to assume that the Board would not certificate Con- 


tinental without reopening the record. 


In its order on reconsideration, the Board rejected these new 


contentions. It found that the Dallas complaint had alleged inadequate 
service to Amarillo and thus had invoked the Board's. statutory power to 
amend existing certificates in response to the complaint (tr. 1290) ; 
that the Board's power to so amend is not dependznt on whether a 
carrier adduces evidence as to just how it will operate Sf required to 
do so (Tr. 12490); that both Dallas and Amarillo had adduced evidence 
as to the need for service (fr. 1292-1293); that Eastern had sought 
the route (Tr. 12h92); that Continental properly could be viewed as 
an applicant in that it had the customary "catch-all clause" in its 
application evidencing a willingness to provide whatever service the 
Board found necessary (Tr. 1290-1291) and had expressed a willingness 
during the hearing to provide Amarillo-Dalles service (Tr. 12h91)3 and 
asa Ho cia stracdiantity /pabtittcetes carcters tacits acon cene for 
services not specifically requested, had done so as to Braniff in 
other cases, and Braniff had requested such treatment as to it in this 
case (Tr. 12:91-12h92). The Board also rejected the argument that 
prior precedent entitled Braniff to assume that a further hearing would 
be held before Continental was certificated (Tr. 12499-12500) 

Tms, the Board held that the matter of authorization of Amarillo- 
Dallas service was fully in ca and litigated with Continental being 
a willing and logical carrier and Braniff on notice of that fact 
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(Tr. 12492), and that the award was within the Board's power whether 


“in response to the Dallas complaint or in the view that Continental 
was an applicant. On the clain of necessity for evidence concerning 
equipment and manner of operations between Dallas and Amarillo, the 
Board found that evidence of this type wes ‘adduced by Continental in 
relation to its mumerous other specific proposals for certification 
to comparable cities only some of which had been granted, and that such 
evidence was applicable to the award made (Tr. 12500-12501). Conti- 
nental had proposed to operate with DC-7 and Viscount equipment, with 
the Viscounts to be used in service between Dallas and points such as 
Lubbock, Midland-Odessa, etc. (Tr. 12501). ‘The Board stated that it 
had assumed that Viscounts also would be used in relation to Amarillo 
(Tr. 12501). The Board has no direct power to specify the type of 
equipment which carriers use or the frequencies of flight. It stated 
_ that "competition and sound business management will dictate the manner 
in which the authorization of nonstop authority will be utilized in 
terms of type of equipment to be flow, schedule frequency, and the 
actual time of departure and arrival," and pointed out that Braniff in 
support of its own applications had not specified departure and arrival 
times (Tr. 12501). 3 
The substantive bases of the Board's award to Continental were 
thet Braniff's services had not fully met the needs of the traveling 
public and had inhibited the full development of the traffic potential 
(Tr. 12348, 12h9h); that competition was required to rectify the 
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situation (Tr. 123h9-12350,.12h97); and that competition was economi- 


cally feasible in terms of available and potential traffic. Conti- 
nental. already served both Amarillo and Dallas. Tt wes found that the 
cities? needs would be met through certificating that carrier 
(Tr. 10139); that no subsidy support wes required, and that Braniff 
would not be seriously affected (Tr. 12502). 

kithough initialty sesking review of both the Dalles-Iubhock and 
Dalles-tmarillo awards. on procedural grounds and their meri , Braniff 
subsequently amended its petition for review to eliminate an conten- 
tions other than the "evidentiary" ones now urged in relation to the 
Dallas-Amarillo nonstop service. The ultimate conclusions of the Board 
now challenged by Braniff as lacking the support of substantial evidence 
are (1) that "the public convenience and necessity required the anend- 





ment of the certificate of Continental" to provide such service 

(Tr. 12352), and (2) that the "public benefits which may be expected - 
from this authorization will outweigh any adverse effects on Braniff 
that are likely to result" (Tr. 12350). | 


STATUTES AND REGULATIONS INVOLVED 


The provisions of the Civil Aeronautics Act and the Board's 
regulations here involved are set forth in the appendix to this brief 
(infra, pp. 35-37): ; 








Braniff fs principal contention appears to be that the require 
ment that the Board's findings be supported by “substantial evidence" 
serves to preclude, as 2 matter of law, the certification of a carrier 
for an operation as to uhich the carrier did not submit a plan of 
operations and estimates.of costs and revenues directed to the precise 
service involved. Bat that contention was lsid to rest by Civil Asro- 
nautics Board v. State Airlines, 336 U.S. 572 (1950), wherein the 
the carriers fitness and sbility could be utilised and relied upon 
‘in relation to a different route, both to support a finding of "fitness" 


to operate the different route and to support the selection of one car- 


" yler over another therefor. Further, Bramiff here concedes that the 
public convenience and necessity required the selection of some carrier 
for Dellas-Amarilio service, and that Continental could be viewed as an 
‘epplicant therefor. It further conceded to the Board that Continental 
was fit, willing, and able to operate the service within the statutory 
meaning of the term. Hence, the statutory elements of certification 
are conceded by Braniff, and unless the State Airlines decision is no: 
longer to be followed, the Board's award should be affirmed on this 
basis alone. : 

Moreover, the evidence of record provides ample support for the 
Board's order. ‘The essential determination made by the Board was that 





Continental's certification could be expected to provide necessary com- 
petition to Braniffts operation without real detriment to-either car- - 
rier. That determination did not require either: Board specification 
or @ plan by Continental as to just how and when the nonstop authority 
would be utilised, or a dollar and cents estinate af costs and revemves 
in relation-thereto. On the contrary, the statute leaves such matters 
as frequency of operations and type of equimment to be used to the busi- 
ness Juignent of the carrier, and the Board had before it sufficient 
evidence in relation to Continental's other proposals to conclude that 
it possessed the requisite operational and financial ability and that 
it had available equipment. There also was in the record cost: data as 
to both carriers, traffic statistics, etc., and these support the Board's 
conclusion that competition was reasonably feasible here. : 


i 


The issue raised by petitioner as to the necessity for further 


hearing is but an extension of its other contentions that the Board 
could not certificate Continental in the absence af a specific pro- 
posal for Dellas-imarillo service and evidence specifically directed 
to that. operation. The record already contained sufficient eviden- 
tiary materials, Braniff was well aware of the issues in the case at 
the time of hearing, and it made no showing of ay pertinent material 
to be supplied in a further hearing. Moreover, Braniff at no tine 
prior to its petition for reconsideration sought reopening of the 
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record. It was adequately apprised of the possibility of the selection 
. of Continental, and should have raised the issue at the time it took 
exception to the examiner's recommendation that Continental, receive 
Dallas-Amarillo authority. - The Eastern Route Consolidation Case relied 
on by petitioner is inapposite and did not require reopening here, nor 
is there any showing of abuse of discretion on the part of the Board. 
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Braniffts contentions of error to the Board were principally on 


the technical grounds that the Board could not certificate a carrier 
not specttically apilying for or sdducing evidence dtrected tothe 
precise service involved (Tr. 10280, 11199), and were rejected prima- 
rily as such. Breniff now says its position has been misunderstood 
(Br., p. 10), and that its challenge to the Board's order is "a simple 





tsubstantial evidence’ point™ (Br., p. 11). It argues that, since 
Continental did not adduce evidence as to the manner and anticipated 
results of operations between Dallas and Amarillo, there is no support 
sin, the record: for’ the Board*e Lindings that: the-pibbic convenience and 
necessity "required" the selection of Continental or that "the public 
benefits which may be expected from this authorization will outweigh 
any adverse effects .on Breniff that are Likely to result® (ir., p. I1). 
But however stated, the fact remains that Braniff continues to argue 
that the law requires as an essential prerequisite to certification, in 
the guise of "substantial evidence", that there be a showing of precise 


i 








shat Sigs 


method of intended operation, including the aircraft to be netiize, 


ent the enticipeted expenses and revenues in relation thereto. 

That contention is squarely contrary to the holding in Civil 
Aeronautics Board v. State Airlines, 336 U. S. 572 (1950). There, the 
Board had under examination the needs for service in a general area. 

It awarded a route to Piedmont which differed in marked degree from 
the specific route sought. Hence, there was no plan of operations 
; presented for the route granted, and that route required, for success- 
"ful operation, aircraft differestfrom those proposed in the plan 
actually presented. ‘This Court held that Piedmont could not be regarded 
as an applicant, and further that there was no substantial evidence to 
support the Board's selection of Piedmont in view of the differences 
between the type of operation specifically proposed and that involved 
‘in the grant. State Airlines v. Civil Aeronantics Board, 8 U.S. 
App. D.C. 37h, 17h Pe 2d 510, 516-518 (19h9). ‘The Supreme Court was 
 8/ If Braniffts real point was any different from the one stated, 
4t obviously would not have abandoned its claim of error in the original 
petition for review in relation to the Dallas-Lubbock award. ‘The only 
difference in the two situations in terms of Board findings and consider- 


ation is that Continental included Dallas-Lubbock in its plans for 
operation. 


‘9/ Significantly, in State this Court did not rest its determi- 
nation of lack of substantial evidence on a view that evidence relating 
to one proposal could not apply to another, but rather on the ground 
that the operations involved — too divergent in nature for that 
result to obtain. 
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of a different view, pointing out that the evidence point "rests almost 
wholly on the argument that Piedmont had not applied for the particular 
routes awarded and thms could not have evidenced its ability to handle 
those routes," that much of the evidence "concerned the financial con- 
dition and experience in aviation of both Piedmont and State? (338 U.S. 
at p. 181), and that the Board's determination that Piedmont was Sit 

and should be selected over State "was supported by substantial evidence" 
(338 U.S.p. 582). In other words, the Court recognized that the essential 





evidence is that relating to financial ability and operating know-how, 
and that such evidence properly could be applied to routes other than 


ee ee ee ey ern 


ability and in selecting the carrier for certification. 


| 


. 10/ Braniff attempted to dis 
ment 


In this connection 
it may be stated that, as in State, the Board for the most part appears 
to have placed selection of carrier in the ultimate category of public 
convenience and necessity. 
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Moreover, any accession to the highly technical claim of necessity 


for evidence directed to the precise route awarded would, as the Supreme 
Court held in State, be unduly restrictive and inconsistent with the 
Board's duty of making route awards in response to public rataroat coe 
siderations. In this connection, the Board pointed out here (Tr. 12500) 
that it has power onder section }01(h) to amend a certificate to require 
service which a carrier does not specifically seek or even may not wish 
to provide, and the Dallas complaint invoked that power here with respect 
canto Certainly this power is not to be defeated 
Becauae the-oarcten'doss’not' respand't6 a°ccmplaint ith’a ogesttic Geo" 
posal, and indeed the law is clear apart from State that no such proposal 
SS pecroran cae: oaentanes 


wy Cf.. W.R. Grace &'Co. v. Civil Aeronautics Board, 15) F. 2 
271, (Ca. 2, 19k6), certiorari as moot «S. 827 


(197): { 


"x x % we adhere to the view that a consent by a carrier to a 
401(h) extension proceeding begun by the Board is the legal equiva- 
ient of a petition for the same extension initiated by the carrier™, 


é additional service, in circumstances 
where the carrier stated that it did not seek the authority which was 
the: subject of one award, withdrew its request for the other before 
hearing, and.did not introduce evidence in regard to either. ee 





If Braniffts contentions are viewed as ones that there was in 
fact no substantial evidentiary basis for the Board's action, as opposed 
hes wa Benet rig as abeserGk mashed Ge atinee bo: Sitien pe noossle Gauls 
not as a matter of law relate to the Dallas-Amarillo award, the Board's 
order is supported by the record. the question at this stage of the 
inquiry is whether the Board reasonably concluded on the basis of the 
naterials before it that the certification of Continental aeat be 
responsive to the need for a direct service between Dallas end Amarillo 
competitive with that of Braniff. Braniff concedes to the Court that 
such service was required (Br., p. 10), and that Continental properly 
was considered an applicant (Br., p. 11). It also conceded to the 
Board "Continental's fitness, willingness, and ability within the mean- 
ing of the Act" (Tr. 12390). These concessions alone should mark the 
end of the inquiry. Nonetheless, we treat with the various conten- 
tions advanced. | 


| 


Braniff contends in essence that the Board could not properly 


determine that Continental's certification was required (as opposed 


13/ Cf. Civil Aeronautics Board v. State Airlines, supra,338 U.S. 
at p. 581, wherein the Oourt pointedly noted @ similar c on by 
State, and went on to consider the question of relative "fitness" in 
selection of carrier. ! 
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to that of some other carrier), or that any "public benefits" would 
result from the certification of Continental or that such benefits 

as might result would outweigh the adverse effect on Braniff or Conti- 
nental, unless-there were specific proposals relating to timing and 

| frequency of schedules, equipment to be utilized, and estimates of 

expenses, revenues, and competitive impact. Also says Braniff as an 

afterthought, even if the evidence of record could be related to 

Dallas-Amaritio service, the Board did not do so. These contentions 


ignore the bases of the Board's action, the applicable statutory 

provisions relating to schedules and equipment, the judicial precedent 
end the consistent administrative practice relating to findings in the 
areas here involved, and the fact that Braniff did not complain to the 


Board of any lack of findings but only of a lack of evidence to support 
the findings made (see section 1006(e), infra, p. 37). 

What the Board found was that competition was required between 
Dallas and Amarillo to improve the quality of service and to develop 
the traffic potential, and support in the record for these findings is 
conceded here. The Board also found that Continental was fit, willing, 
and able to provide the necessary competitive spur, a point also not - 
here in dispute. These are the really essential findings, and the 
Board obviously selected Continental as the operator in the light 
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‘thereof and becense Continental was 2 rogiousl carrier in both mavkets 
(Tr. 12348-12350, 1292-12502). 3 

But, says Braniff, the Board did not identify the precise service 
required to fi11 the competitive need, nor could it determine that 
Continental would provide that service without knowing just what Conti- 
ental would do. ‘This is simply an argument that the benefits of 
competition mst be precisely estimated and that the Board should 
specify the exact measure of service required. But the rule that there 
“is: no requirement for "specific fintings of tangible benefit* in rele- 
tion to reasonably feasible competition (F.C.C. v. R.C.A. Commnica- 
tions, Inc., 346 U.S. 86, 97 (1953)) should be equally applicable 
here, and the schedules and equipment to be provided in competitive 
Sa ce ey com 
‘business judgment of the carrier. ‘ims, section }01(f) (infra, p. 35) 





precludes the Board from ordaining either the schedules or the equip- 
ment.to be utilized by the carrier, bat, rather leaves theee matters to 


Na Peiictauen eats no ‘contenktch £0 the Board’ that “siduecns other 

ontinental should have been selected, and so is barred from 

ratalie that point bare: Section 1006(e), sutra 37, . Seaboard & 

Western Airlines v. Civil Aeronautics Board, U7 U.S. App. Dt. 785 = 
no carrier here 

of lack of comparative consideration in relation to Continental's 

selection. 


15/ The Board pointed out pl coouph what was wrong wit 
ts service (Tr. TERIA; 91-2897). | 
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the public shall require.* Hence, the Board properly concluded 
that the absence of precise proposed schedules or types of aircraft 
was no barrier to its action, and that (Tr. 12501) "competition and 
sound business judgnent will dictate the manner in which the authori- 
zation of non-stop authority will be utilized in terms of type of 
equipment to be flown, schedule frequency, and the actual time of 
departure and arrival.” That is where the statute places the matter. 
In this connection,it also should be pointed out: that’ the including 
of proposed schedules in plans of. operation, or for that matter the 
specification of types of aircraft to be initially utilized, does not 
heve the significance or effect contended for by Braniff, These 
matters goto a determination of ability and over-all fitness;. and fre- 
quently are utilized in evaluating whether a carrier's certification 
can be expected to result in public benefits. But they are not a 
mandatory prerequisite to certification, and the proposals made are 
not banding on the carrier, Braniff's own schedules best illustrate 


7 
the point. Similarly, equipment is subject to change, and the 


16/ The Board of course can compel adequate service, and no doubt 


in so can specify minimum flights and type of equipment to be 
utilized. But that is not the situation here involved. 


17/° The carriers customarily introduce schedules and equipment 
proposals, for a number of reasons. Where the carrier has not previ- 
ously been certificated, the major purpose is to show operating “know- 
how." An established carrier may utilize proposed schedules and 
equipment as an affirmative reason for its certification, attempting 
to point out specific benefits which will result if it is awarded a 
route, either in terms of schedules or equipment. (Footnote contimed) 
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carriers a21 propose to cbtain and utilise thet equipment deemed best 
suited (see Tr. 12501). Braniff approaches the problem as if the 
Board were dealing only with the present, whereas in truth the Board 
certificates, as here, for both the present and future public conven= 
ience and necessity. As Braniff and the industry are aware, and as the 
Supreme Court indicated in State, the primary showing to be made before 
the Board de. thet cf financial and-ovecall. operaticnel: fitness ax? 
ability. Once thet showing is made in relation to routes and services 
extending throughout a general area, there is no reason in ldgic or law 
uty it is not applicable to other services of the same general natare 
(and again we note that Braniff conceded Continental's statatory fitness). 
Braniff also assails the Board's findings that it assumed the 
availability and use of Viscounts in the service, asserting that there 
was no basis for such an assumption or any way of knowing whether the 
aircraft would be available. fo the extent that the matter may be 
deemed important, the Board's assumption represented a logical inference. 
As the examiner's findings adopted by the Board disclose (Te. 10036- 


10038), Continental intended to use Viscounts in its regionel services, 


However, there is variation in the manner of presentation and 
use. Here, Braniffts proposed schedules were "zero" ones (Tr. 7580) 
which did not show times of arrival or departure but rather the 
utilization of the particular aircraft. Braniff's witness in effect 
- stated that schedules are tentative, its own merely illustrative, 
and the precise through schedules and local ones would be provided 
= Rag of the situation existing at the time of service (Tr. 2180, 
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18 

and to contime the flights on to the.West Coast. _ Plans had been, _ 
made for the acquisition of the necessary aircraft, and Continental .. 
did not obtain all of the routes which it sought and for which it had . 
eraas Viscount service. Moreover, its witness testified to a 
general intent to convert to Viscounts in the existing services | 
(Tr; 2696-2697). Further, Viscounts had been specifically proposed in 
relation to Dallas-Lubbock service, and the examiner's recommendation 
had been that Continental be permitted to. render one-stop Amarillo- 
Dallas service via Lubbock (Tr. 10192), and this obviously entailed the 
use of the same aircraft. The Board hence rationally concluded that 


such aircraft would be used in the nonstop-service. Indeed, as it 
pointed out. (Tr. 12501 n. 1:), its judgment was confirmed by the actual 
19, 


schedules submitted. 


se ma not appear to be controverted. The underlying 
evidence is set forth in the unprinted transcript at pp. 679-6502,6575. 
og oe Braniff complains vociferously of this recognition of the 

facts of the operation (Br., pp. 16,17}. But the award to Conti- 

nental had been made prior to the filing of the schedules,and not in 
‘reliance thereon as Braniff assumes. We do not understand the Board to 
have done more than merely to state that its prior judgment was confirmed 
by. the actual facts (Tr. 12501, n. 14). ‘The extent to which the Board 
may base affirmative findings on schedules filed after certification where 
schedules are stipulated in the record, or by official notice where not 
stipulated, is a problem ummecessary to decision in this case. 

We also observe that there appears to be no impropriety in looking 
to actual results to confirm a on. Cf. Market Street Railroad v. 
Commission, 32) U.S. 548 (1945). Further, there is no 
re >» in the light of the then existing facts, contentions on 
petitions for reconsideration that a carrier may not do that which the 
Board had anticipated.. Thus, the Board in its opinion on reconsideration 
in the Southwest-Northeast Service Case (E-9915), took notice of plans to 
inaugurate | ise. Braniff (the awardee in that 
case) in its answer to petitions for reconsideration, after the award had 
been made, in order to refute contentions that Braniff would not provide 
additional service to San Antonio. 
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In relation to traffic and expense estimates, again the essential 


findings were that public convenience and necessity required the com- 
petitive service which was feasible in'thet the economic prospects of 
Continental's operations were favorable, the service would entail no 
subsidy support, and Braniff did not require protection against can . 
petition here. Braniffts point seems to be that the Board could not 





make findings on these latter matters without a dollar and cents 
estimate of income Continental could be expected to receive, its flight 
and indirect costs,- station and other capital costs; and also corre- 
sponding data relating to Braniff in terms of diversion and expenses 
required of it to meet the Continental competition. However, the Board 
4s not required to make precise estimates in these areas. anarican 
Airlines v. Civil Aeronautics Board, 89 U.S. App. D.C. 365; 192. 28 
117_(950). xe a9 | , 
ia ks nes Continental; the Board set forth the existing 
traffic data (Tr. 12349, 12h93-12h9:), found underdevelopment of the . 
market by Braniff (Tr. 12:9h-22h97) and that Braniff itself was con- 
tending that even smaller markets were capable of supporting competi- 
tive service (Tr. 12350). These are the types of findings normally 


| 


made by the Board, and Braniff does not dispute the basic facts. 





Rather, its claim is the technical one that the Board could not. reach 
its conclusions unless and until there wes evidence directed to the 


precise operation by Continental. 
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Qn the cost side, we again perceive no deficiency in evidence. 
The Board had before it Continental's cost estimates for the proposed 
other services (unprinted transcript, pp. 6593-6618), and it rather 
obviously costs no more on an hourly or mileage basis to fly 2 plane 
between Dallas and Amariito than between Dallas and any of the other 
points certificated to Continental. Plainly, the Continental estimates 
in these other markets were properly applicable here, as were the 
carrier's existing system costs. And while Braniff complains that the 
Board did not specify what the costs would be either in relation to the 


estimates submitted or contained in the form 1 reports (Tr. 12500- 
12501), that was neither necessary nor requested by Braniff. The Board 
assumed that the costs would be in line with Continental's other 

20 ‘ 


proposed and existing operations. 


20/ Continental's cost estimates were in terms of flying hours 
( transcript, pp. 6593-6600). On that basis, the estimated 
cost per hour for Viscount operations was $225.77 for direct flying 
costs, and $148.23 for indirect costs. The estimate for direct costs 
was virtually identical with the experienced costs of Capital Airlines 
(the principal Viscount operator), shown by the form hl reports to be 
$225.95 per hour. Continental's indirect system costs (costs other than 
direct flying), 2s disclosed by its form 1 reports, were $143.58 per 
hour, a figure- somewhat lower than the estimate in this proceeding. 
Continental*s direct flying costs for all types of aircraft then uti- 
lized in its system were $210.80 per hour, again less than the estimates 
here 


4s indicated, on the basis of Continental's exhibits, the costs 
per hour for Viscount operation were $37.00. In terms of either 
Continental's estimates or Capital's experienced cost of operation of 
Viscounts, and Continental's experienced indirect system costs, the 
total for. Viscount operation would be “around $369.00 per hour. If other 
aircraft had been used, an application of Continental's over-all system 
average (direct and indirect costs) is $35.38. ‘Thus, under any view, 
the cost of a nonstop flight between Dallas and Amarillo on a fully 
allocated basis is somewhere between $00 and $500 (Continental's 





eee 


So far as station costs are concerned, the Board did not find es Braniff 

infers (Br., pe23), that Continental would not incur additional expenses 

but only “thet the carrier would not have the expense of establishing 
21 | 


new stations" (Tr. 12502). And the data submitted by the carrier in 


relation to its specific proposals, and contained in the form 1 reports, 
aay”. | 
included all types of expenditures. Continental was uititng to 


Sinica aiswuar teas Gh acatae epee 21s eee cae bs aan te 
distance from Dallas to Amarillo is 323 miles). Further, the direct 
flying costs include such matters as depreciation, etc., and obviously 
the out-of-pocket expense for a particular nonstop flight with aircraft 
already being utilized in other service is much smaller than the figures 
given. 


Nothing would have been gained by setting forth these computa one 
in the Board's opinion. Moreover, Braniff*s attack is one directed to 
evidence, not findings, and the Board's conclusions are sufficiently 
clear to enable the evidence to be related to them. Lake Central Air- 
lines v. Civil Aeronautics Board, 99 U.S. App. D.C. 226, 259 F. oa LO, 
LS (i956). bBramit? has conceded as much through abandonment of its 
challenge to the Dallas-Lubbock award where, as previously stated, the 
only difference was that there was a specific proposal by Continental. 


a/ In asserting that Continental had stated in its opoosition to 
stay herein that capital expenditures had been incurred in the amount 
of $77,000, Braniff is forced to note that this figure related to the 
entire Amarillo and Lubbock service (Br., p. 23). Braniff is not 
challenging the Lubbock award or the-ability of Continental to provide 
one-stop Amarillo-Dallas service via Lubbock. Yet it apparently would 
have the Court assume that all of these expenses (the exact. nature of 
which are not disclosed) were incurred solely in relation to the single 
daily nonstop flight initially provided. 


22/ Continental's exhibits showed that there would be additional 
costs at existing stations if it was certificated. einai tran- 
script, pp. 6601-6617, 6525, 6521, 6533). 


s 
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operate, there is no basis for any assumption that it would suffer 
serious adverse effect even if the nonstop were not immediately 
profitable, and hence the Board was warranted in its action. 

As to Braniff, that carrier obviously will be required’ to improve 
its service as a result of competition, and indeed the purpose of the 
award wes to obtain the benefits of competition. Breniff does not 
suggest that it cannot mates or that the relatively minor competi- 
tion bere complained against xill seriously affect ite over-al1 

Finally, there is a particularly hollow ring to Braniffts asser- 
tion that the Board has throw "20 years of established practice in 
new route proceedings" cut the window (Brief, p. 19), and in its 
efforts to persuade the Court that there was a departure here from 
established practice, Those contentions are best evaluated in the 
Light of State sixlines, in Braniffts certification to serve Nash- 

ville, Memphis, and Chattanooga, in circumstances elmost identical to 
the ones here involved (see Tr. 12:92), and in Braniff's own position 
in this very proceeding. Braniff stated that it would provide what- 
ever service the Board found required in the Dallas to the West case, 
and thet "there is nothing novel" in certificating a carrier not. 


The over-all financial data relating to both carriers was 
con in the carrier reports stipulated in the record. For the 
12 month period ending Yr Braniffts total domestic 

ting revermes were $58,506,000,its operating expenditures were 
Es 966.000 The comparable figures for Continental are $26,60h,000, 

»887,000 respectively. ; 
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specifically applying for or addueing evidence disected to a particular 
service (fr. 2465, 9165). There is indeed nothing novel sbout it, and 


the Board frequently issues certificates which do not correspond to the 
precise proposals or operating plans of the applicants. 
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» The Board did not abuse its discretion in 
Wine : ‘* ; PEt LLLOL ahear™ ale 


.* 
eT yes Pore. 
Lie & sede . “ 


--Breniffts claim of a necessity for further hearing is but ogee 


absence of a specific proposal and evidence thereon by Continental. 
Braniff knew and concedes that Continental could be deemed an appli- 
cant for the nonstop service, plainly in issue in the Board's pro- 
ceeding and as to which Continental constituted a respondent in terus 


of the Dallas complaint. Yet it insists that it was denied due pro- 
cess because deprived of the opportunity to cross-examine Continental 
on just how it would operate if awarded the route or directed to pro- 


Vide the service. The claim has no more merit than the similar ones 
rejected in Civil Aeronautics Board v. State Airlines, 338 U.S. 572 
(1950), and City of Dallas v. Civil Aeronautics Board, 9) U.S. App. D.C. 
175, 221 F. 2d 50i (195k). Here, as there, Braniff was on notice, and 
made no showing of what it would have established at a further hearing. 
Rather, it simply contended for a right on its part, and a duty-on 
the Board's, to explore the matter further. But the record was ample, 
and the fact that Braniff might have introduced still more evidence 
does not mark the Board's action as arbitrary. See City of Dallas v. 
Civil Aeronautics Board, supra, 221 F. 2d at p. 506. 

Braniff also attempts to esteblish a right to rehearing in the 
light of the Board's order in the Eastern Route Consolidation Case, 
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Order E-11606, duly 23, 1957, and md asserted to the Board that it “hed a 
right to assume that the Board wuld not® certificate Continental uith- 


out a further hearing (Tr. 12391). If the contention is that Braniff ies 


felled to adtnce videne er cross-exsmize in reliance on the Eastern 
order, the short mower is that such onder did not issue util after the 
close of hearings and hence could not have been then relied on by im 
If the contention is that the Eastern order constituted a precedent which 
the Board should have followed, the answer is, as the Board pointed out 
(tr. 12199), that the situations are not comparable. There, the Board 
deened the record to be deficient in terms of public convenience and 
necessity evidence, and the existing service was of far superior quality 
to that provided by Braniff and in a smaller market. Here, the record 
was deemed sufficient, end particularly in the light of the city presen- 


tations. 


Further, as Braniff correctly anticipates (Br. pp. 29, 0), we do 


assert untineliness in the Eraniff contention and do deen it to have 


2h/ The hearings were concluded-on June 2h, 1957 (pp. 4236, hee 
ee ee 


25, The Eastern order contains no statement that it represents a 
new determination by the Board to abandon the consistent prac- 
thos Uctiviatare ant after State Aistines 4n ssecding routes aittarkig 
from those specifically sought where there is a sufficient evidentiary 
basis for that action. We have considerable difficulty with Braniff's 
insistence; in. the testh of the Board's: holding bene:thatt6/<te net, 
that the Board so intended the order (Br., p. 28). 

The applicable precedent here is not Eastern, but cases such as 
State and the Board's action in the Southwest-Northeast Service Case 
‘Where Braniff received authorization not sought, but in response to 
city urging. 
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been an afterthought, Our position is not that Braniff was precluded 
from requesting a further hearing. Rather, the point is that the 
claim of necessity for further hearings s a prerequisite to certifi- 
cating Continental was belated, and hence subject to evaluation on 
that basis. The examiner recommended Continental for the service here 


- involved. The Board's regulations require specific exceptions to 


examiners? decisions, and further provide in effect that any objection 
26 :; | 


not reised shall be deemed abandoned. If Braniff's position was 
that the Board could not certificate Continental without a further 
hearing, that position should have been stated in the exceptions. It 
was not, and Braniff's only point in relation to the issue now raised 
was that Continental could not be found fit because it had made no 


specific application (Tr. 10280). The Board rejected the claim 


PEL Bee re the Procedural Regulations (1s CFR 302.30) 
S: 


es ons to initial or recommended decisions of Examiners 
or aa decisions of the Board. Within ten (10) days arver 
service of any imtial or recommended decision of an Examiner 

or tentative decision of the Board, or such longer period as may 
be fixed therein, any party to a proceeding (including Bureau 
Counsel or an Enforcement Attorney) may file exceptions to such | 
decision with the Board. Each separately numbered exception 
shall identify the part of the initial, recommended or tentative 
decision excepted to, shall designate, by exact and specific 
reference, the portions of the record relied upon in support of 
sach exception, and shall state the grounds for such exception, 
including the citation of the statutory provisions or principal 
authorities in support thereof. Any objection to a ruling,find~- 
ing or conclusion which is not excepted to shall be deemed to 
have been waived, and the Board need not consider such objections 
if raised at a later time." 
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(Tr. 12348), Braniff conceded the point (Tr. 12390), and then raised 


its further and different objection. In short, Braniff allowed the 
Board * to consider the record and prepare 2 report without notice of 
any claim in that behalf," and so had no: equitable claim to rehearing. 
United States v. Northern Pacific Ry, 288 U.S. 90, 493, hol (1933). 
See, also, United States v. Tucker Truck Lines, 3h) U.S. 33, 37 (1952). 

Finally, the question of rehearing is one addressed to the Board's 
discretion, and “only a showing of the clearest abuse of discretion® 
will warrant a reversal of the agency's denial of rehearing. United 
States v. Pierce Auto Line, 327 U.S. 515, 535 (1986) Interstate 
Commerce Commission v. Jersey City, 322 U.S. 503, 515 (aghh). There 
is no such showing here, and no reason to believe that a detailed 


-2?/-Braniff's contention that this rule applies only where there 
is evidence to support the action (Br., p. 3k) is circular reasoning, 
and also assumes its major premise that there was no evidence. If 
the record did not support the Board's order here, a reversal 

would be on that ground, and not on the basis that the Board erred in 
denying rehearing. | 


Also, this case is in nowise similar to that of Braniff Ve 

Civil Aeronautics Board, 79 U.S. App. D.C. 3h1, 147 See 
on . here, the principal officer of Essair was 

no longer available, and hence there was a question as to whether 

Essair was then "fit." Further, the Court held only that the Board 

abused its discretion in denying the motion for rehearing without 

opinion. . . 
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to the Board's determination. : 


OlDe Ve F.C.C. 8h U.S. App. D.C. 
383, “foach. 


States Sg F. cane 336, 33058 WDN.Y> TIS), SEP 
7S. 680 (1915) = 
Baketiimer aleo- refers to & second petition for xeconaidaration 

4n which it. complained to the Board of a "downgrading" of Continental's 

other services as a result of the award here. However, the Board has 
denied this petition (Board Order E-1)3), august 10, 1959) on the 
that it was unable to find, and Braniff had not 
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CONCLUSION 
The Board's order should be affirmed. 


| 


ROBERT A. BICKS, ! 
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APPENDIX 2 
The relevant provisions of the Civil Aeronautics Act of 1938, 
52 Stat. 931, a8 snenied, snd the Procedural Regulations of the Civil 
Cisit: Aereenttcn’acts - hia : 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


Jo ae * x * * | 
Sec. hol (h9 U.S.C. b81] * * +# : 
Issuance of Certificate | 


“(a3-(1) “the [Board] shall issue a certificate sattaete: 
ing the whole or any part of the transportation covered by 
the application, if it finds that the applicant is fit, will- 
ing, and able to perform such transportation properly, and to 
conform to the provisions of this Act and the rules, regula- 
tions, and requirements of the [Board] hereunder, and that 
i aki coh aren 
necessity; otherwise such application shall be denied. 


SN eS eR : 


| 
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‘Terns and Conditions of Certificate ! 


(f) Each’certificate issued under this’ section shall 
specify the terminal points and intermediate points, if any, 
between which the air carrier is authorized to engage in air 
transportation and the service to be rendered; and there 
shall be attached to the exercise of the privileges granted 
by the certificate, or amendment thereto, such reasonable 
terms, conditions, and limitations as the public interest may 
require, A certificate issued under this section to engage 
in foreign air transportation shall, insofar as the operation 
is to take place without the United States, designate the 
terminal and intermediate points only insofar as the [Board] 
shall deem practicable, and otherwise shall designate only 
the general route or routes to be followed. Any air carrier 
holding a certificate for foreign air transportation shall be 
authorized to handle and transport mail of countries other 
than the United States. No term, condition, or limitation 
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of a certificate shall restrict the right of an air carrier 
to add to or change schedules, equipment, accommodations, 

for performing tha authorized transportation ..- 
and service as the development of the business and the 
demands of the public shall require. No air carrier shall 
be deemed to have violated in term, condition, or limita- 


% * * % * 


- futhority to Modify, Suspend, or Revoke 


(h) The [Board] upon petition or complaint or upon its 
own initiative, after notice and-hearing, may alter, amend, | - 
modify, or suspend any such certificate, .in whole or in pert, 
if the public convenience and necessity. so require, or may 
revoke any such certificate, in whole or.in part, for inten- | 


tional failure to comply with any provision of this title or - 
any order, rule, or regulation issued hereunder or any term, 
condition, or limitation of such certificate: Provided, that 
no such certificate shall be revoked unless the holder thereof 
fails’ to comply, within a reasonable’ time’ to be fixed ty 

the [Board], with an order of the [Board] commanding obedience 
to the provision, or to the order (cther than an order issued 
in accordance with this proviso), rule, regulation, tern, 
condition, or limitation found by the [Board] to have been 
violated. Any interested person may file with the [Board] a 
protest or memorandum in support of or in opposition to the 
alteration, amendment, modification, suspension, or revocation 
of a certificate. 


% 
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JUDICIAL REVIEW OF [BOAHD*S] ORDERS 
*% *% * * % 
Sec. 1006 [h9 U.S.C. 646] * 


* * * % * 





Findings of Fact by [Board] Conclusive 


(e) ‘The findings of fact by the [Board], if supported by 
substantial evidence, shall be conclusive. Wo objection to an 
order of the [Board] shall be considered by the court unless 
such objection shall have been urged before the [Board] or, if it 
was not so urged, unless there were reasonable grounds for 
failure to do so. | 


| 
| 


* * * % * 


r 


‘Boles of Practice in Economic Proceedings | 


* % * * *% 


period as may 
cluding Bureau Counsel or an Enforcement Attcrney 
exceptions to such decision with the Board. Each 


mumbered exception shall the part of the initial, © 


statatory provisi 

Aty objection: to.a ruling, finding or.¢ | 

not excepted to shall be deemed to have been waived, and the 
Board need not consider such objections if raised at a later 
time. | 
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BRIEF FOR PETITIONER 
PS ST ET a a NITE OT FT ST BS EI TE ET A SO A CI a TTT ES 
: ‘ “oe 


IN THE 


United States Court of Appeals 


For tae Disrercr or Convmera Cmecurt 


No. 15,003 


Branirr Arways, INCORPORATED, Petitioner 
v. | 
| 
Crvm Arzonavtics Boarp, Respondent 
ContrxentaL Arm Linzs, e¢ al., Interveners 


On Potion for Review of Orders ofthe Gvil Reroute Board 


| 
| 
| 
| 


Houserr A. ScuNEWEE 

B. Howstn Hon = 
815-15th Street, N.W- 
Washington =5; D.C. 


Attorneys for Petitioner,.-—. 
Braniff Airways, Ineorporated- * 





= Wurrerosp, Hast, Cvmtew & Wison 
“OF Counsel 


Jay) be 1959: 





STATEMENT OF QUESTIONS PRESENTED 


1. Whether Respondent’s finding that Continental Air 
Lines should be authorized to provide competitive nonstop 
service between Dallas and Amarillo is supported by sub- 
stantial evidence when made in a proceeding in which 
Continental: 


a. Did not propose such a service; 


b. Did not indicate the manner in which it would op- 
erate such a service; and 


. Did not indicate either the revenues it would receive 
or the expenses it would incur in such a service. 


2. Whether Respondent abused its discretion or denied 
Petitioner procedural due process when, prior to authoriz- 
ing Continental to provide competitive nonstop service be- 
tween Dallas and Amarillo, it refused to reopen the record 
to receive evidence as to how Continental proposed to pro- 
vide such service and thereby denied Petitioner an oppor- 
tunity to test the public benefits which would result and the 
adverse effects which Petitioner would sustain from the 
service proposed. 
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I. In the absence of any proposal by Continental to 
provide competitive nonstop service between 
Dallas and Amarillo, there is no substantial evi- 
dence to support Respondent’s finding that public 
convenience and necessity require that Continen- 
tal be authorized to provide the service 





A. Equipment and Schedules 
B. Revenues 

C. Expenses 

D. Capital Expenditures 


II. Respondent abused its discretion and denied Peti- 
tioner due process when it refused to reopen the 
record to receive substantial evidence as to how 
Continental proposed to provide competitive non- 
stop service between Dallas and Amarillo 
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A. Pertinent Provisions of the Federal Aviation Act, 
72 Stat. 737 


B. Pertinent Provisions of the Administrative Pro- 
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Excerpt from Opinion on Reconsideration, March 
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IN THE 


United States Court of Appeals 


For tHe District ofr CotumBra Circuit 
No. 15003 


Branirr Airways, IncorporateD, Petitioner 
Vv. 


Crvm Arronautics Boarp, Respondent 
ContrnentaL Are Lines, ef al., Interveners 


On Petition for Review of Orders of the Civil Aeronautics Board 
BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


Petitioner, Braniff Airways, Incorporated, seeks review 
of certain Orders of the Civil Aeronautics Board purport- 
ing to grant Intervener, Continental Air Lines (Continen- 
tal) new route authority in violation of the rights of Peti- 
tioner. Petitioner is an air carrier holding Certificates of 
Public Convenience and Necessity to engage in air trans- 
portation, all duly issued by Respondent. The jurisdiction 
of this Court is invoked under Section 1006 of the Federal 
Aviation Act, 72 Stat. 737, 795, 49 U.S.C. Section 1486, and 
Section 10 of the Administrative Procedure Act, 60 Stat. 
237, 243, 5 U.S.C. Section 1009. 
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STATUTES INVOLVED 


The statutes involved are the Federal Aviation Act. 72 
Stat. 737, 49 U.S.C. See. 1301, and the Administrative Pro- 
cedure Act. 60 Stat. 237, 5 U.S.C. Sec. 1009, the pertinent 
provisions of which are set forth in Appendix I. 


STATEMENT OF THE CASE 


Review is sought by Petitioner of Respondent’s Orders 
No. E-13503, dated February 12, 1959 (Tr. 12344), and No. 
B-13652, dated March 23, 1959 (Tr. 12488) in so far as said 
orders award Continental a new route between the terminal 
point Dallas, Texas and the terminal point Amarillo, Texas, 
thereby authorizing Continental to duplicate Petitioner’s 
nonstop service between these points. These orders were 
issued by Respondent in a route proceeding known as the 
Dallas to the West Service Case, C.A.B. Docket No. 7596, 
et al. 


The Dallas to the West Service Case was instituted by 
Respondent upon application of the City of Dallas, Texas, 
to determine whether public convenience and necessity 
required new and additional air service between Dallas and 
points west of Dallas in the States of Texas, Arizona, New 
Mexico, Nevada and California, including service between 
Dallas and Amarillo. Consolidated in this proceeding were 
applications of various air carriers for authority to provide 
additional air service between Dallas and points west, in- 
cluding an application by Continental in Docket No. 7162, 
in which Continental sought a new route between Dallas, 
on the one hand, and the West Coast terminals of San 
Francisco and Los Angeles, on the other hand, via various 
intermediate points, but not including Amarillo (Tr. 79, 84). 
Continental’s application contained the usual ‘‘catch-all’’ 
clause offering to serve such additional points in the area as 
might be found by Respondent to require service. 


At the time the Dallas to the West Service Case was in- 
stituted, Continental held a certificate of public convenience 
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and necessity for Route No. 64, which authorized Continen- 
tal to provide north-south local air service between Am- 
arillo and Midland/Odessa on Segment 1, and east-west 
local air service between Midland/Odessa and Dallas on 
Segment 3 (Tr. 627). By a combination of these two au- 
thorizations, Continental could provide a circuitous multi- 
stop service between Amarillo and Dallas. It could not 
provide direct nonstop service. 


Petitioner holds a certificate of public convenience and 
necessity for Route No. 9, which authorizes Petitioner inter 
alia to engage in direct, nonstop air transportation between 
Dallas and Amarillo (Tr. 612). This authorization was or- 
iginally issued to Petitioner in 1939, and Petitioner has 
provided air service between these two cities continuously 
since that time. 


A Prehearing Conference was held in connection with the 
Dallas to the West Service Case on May 7, 1956 for the 
purpose of defining the issues and agreeing upon the evi- 
dence to be submitted by the parties in support of their 
proposals. Bureau Counsel, representing Respondent, dis- 
tributed at the Prehearing Conference a detailed Request 
for Evidence with respect to the proposals to be made by the 
various air carrier applicants, including evidence as to 
proposed schedules, equipment, fares, estimated revenues, 
and estimated expenses (Tr. 383). Intervener, the City of 
Dallas, joined in this request. Although Continental ob- 
jected to the date set for the filing of the requested evidence 
and made alternate suggestions as to the form in which such 
evidence should be presented, Continental did not object 
in principle to submitting the type of evidence requested 
with respect to the new route proposals to be made by it 
(Tr. 409). 


At the hearings held in the Dallas to the West Service 
Case. Continental offered in evidence voluminous exhibits 
relating to the proposals being advanced by it (Tr. 6414- 
6896). These exhibits were supported by the testimony of 
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Continental’s witnesses. None of this evidence made ref- 
erence to a proposal for new operating authority between 
Dallas and Amarillo. 


The map submitted by Continental to depict the new 
operating authority it sought did not include any proposed 
route between Dallas and Amarillo (Tr. 6424). In fact, 
Amarillo was not even shown on the map at any place. Con- 
tinental’s witnesses who testified in explanation of Conti- 
nental’s proposals and who described the advantages which 
would flow therefrom made no reference to Dallas-Amarillo 
operating authority (Tr. 6725, 6729, 6734). The schedule 
pattern proposed by Continental if the new operating 
authority requested by it were granted included no Dallas- 
Amarillo Schedules (Tr. 6575). The estimate of passenger 
traffic it would carry under these proposals included no 
Dallas-Amarillo traffic (Tr. 6582). The estimates of the ad- 
ditional expenses it would incur included no expenses for 
service between Dallas and Amarillo (Tr. 6593-6615). The 
suggested form of certificate of public convenience and ne- 
cessity submitted by Continental in response to Bureau 
Counsel’s request made no mention of a Dallas-Amarillo 
route. (Tr. 6636). 


At the conclusion of the hearings before the Examiner, 
briefs were submitted by the parties. The brief submitted 
to the Examiner by Continental made no reference whatso- 
ever to Dallas-Amarillo operating authority (Tr. 9109). 


Despite Continental’s failure to prosecute a Dallas-Am- 
arillo route at the hearings, the Examiner in his Initial 
Decision recommended that it be awarded authority to 
operate nonstop between Dallas and Amarillo in competi- 
tion with Petitioner (Tr. 9972). Petitioner excepted to this 
recommendation (Tr. 10272). 


Following the submission of briefs and oral argument, 
Respondent on July 22, 1958 issued a press release an- 
nouncing that it had tentatively voted to defer final decision 
on the long-haul Dallas-West proposals but had voted to 
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authorize Continental to provide competitive short-haul re- 
gional air service between Dallas and certain cities to the 
west of Dallas in Texas and New Mexico, including nonstop 
turnaround service between Dallas and Amarillo (Tr. 
12042). On February 12, 1959, seven months later, the 
Board issued its formal opinion implementing its press re- 
lease of July 22, 1958 and authorized Continental to provide 
nonstop turnaround service between Dallas and Amarillo 
(Tr. 12344). 


Respondent’s decision of February 12, 1959, after finding 
generally that a need existed for competitive nonstop air 
service between Dallas and Amarillo, found specifically that 
‘‘the public convenience and necessity required an amend- 
ment of the certificate of Continental’’ so as to permit Con- 
tinental to provide this competitive service (Tr. 12351). 
Respondent further found that ‘‘the public benefits which 
may be expected from this authorization will outweigh any 
adverse effects on Braniff that are likely to result’’? (Tr. 
12350). 


Respondent’s decision of February 12, 1959 did not con- 
tain any facts or discussion indicating why it had selected 
Continental to provide competitive nonstop service between 
Dallas and Amarillo; nor did it identify or discuss the 
‘‘public benefits’? which Continental would offer to the 
travelling public as a result of this authorization, or the 
‘‘adverse effects’’ which Braniff might sustain. The deci- 
sion set forth only the ultimate findings unsupported by any 
subsidiary findings. Accordingly, Petitioner filed a timely 
Petition for Reconsideration and Rehearing on March 4, 
1959, in which Petitioner asserted that, in the absence of any 
proposal by Continental, there was no substantial evidence 
to support Respondent’s finding that Continental should be 


* The actual authorization awarded to Continental, although couched in 
the form of an amendment of the certificate held by Continental for Route 
No. 64, was in the form of an entirely new route “between the terminal 
point Dallas, Tex., the intermediate point Fort Worth, Tex., and the 
terminal point Amarillo, Tex.” (R. 12364). 
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selected'to provide competitive service between Dallas and 
Amarillo, or to support Respondent’s finding that the pub- 
lic benefits which might be expected from this award to 
Continental would outweigh any adverse effects upon Bran- 
iff which might result (Tr. 12384-12391). Petitioner re- 
quested that Respondent, consistent with prior precedents, 
reopen the record so as to obtain probative evidence from 
Continental as to how it would propose to operate between 
Dallas and Amarillo, if granted this authority. Such re- 
hearing would have afforded Petitioner an opportunity to 
demonstrate the adverse effects which Petitioner would sus- 
tain from Continental’s proposal. At the same time it 
would have provided Respondent with a factual basis for 
determining whether these adverse eflects outweighed the 
public benefits which might result. Neither of these oppor- 
tunities had been afforded in the prior stages of the pro- 
ceeding. 


In its Petition for Reconsideration and Rehearing, Peti- 
tioner pointed out that the evidence offered by Continental 
at the hearing made no reference to Dallas-Amarillo com- 
petitive authority and that the record included no substan- 
tial evidence indicating how Continental would operate 
such a service, what equipment it would use, what schedules 
it would offer, what revenue it would expect to receive, what 
expenses it would expect to incur, and other comparable 
evidence deemed relevant and necessary to support a 
finding that public convenience and necessity required the 
award of this authorization to Continental, and that the 
public benefits flowing from this award outweighed the 
adverse effects upon Petitioner. 


The award to Continental was to become effective on 
March 31, 1959. Petitioner had no way of knowing when 
Respondent wouid dispose of Petitioner’s Petition for Re- 
consideration and accordingly Petitioner filed in this Court 
on March 13, 1959 a Petition for Review, accompanied by 
a Petition for Stay of so much of Respondent’s orders as 
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authorized Continental to provide competitive nonstop 
service between Dallas and Amarillo.” 


On March 23, 1959, Respondent issued a lengthy Opinion 
on Reconsideration in the Dallas to the West Service Case 
in which Respondent denied Petitioner’s request for re- 
hearing and reconsideration (Tr. 12488). Respondent con- 
ceded that the record did not contain a ‘‘specifie request or 
service proposal’’ by Continental with respect to Dallas- 
Amarillo service (Tr. 12490). However, Respondent re- 
ferred to evidence submitted by Continental with respect to 
route proposals other than the Dallas-Amarillo route and 
concluded that such other evidence was ‘‘equally appli- 
eable’’ to the Dallas-Amarillo authorization (Tr. 12500). 
Respondent did not identify such other evidence except to 
say that it existed, nor did it relate such other evidence to 
the Dallas-Amarillo authorization. 


The Petition for Stay was denied by this Court and Con- 


tinental inaugurated nonstop service between Dallas and 
Amarillo on April 1, 1959. 


On April 6, 1959, Petitioner filed a Supplemental Petition 
for Reconsideration in which Petitioner presented certain 
new facts and requested Respondent to reopen the record 
to receive these facts and to reconsider its decision in the 
light thereof (Tr. 12507). In this Supplemental Petition 
for Reconsideration, Petitioner set forth facts purporting to 
demonstrate that Continental was unable to provide non- 
stop service between Amarillo and Dallas as authorized by 
Respondent except at the expense of ‘‘downgrading”’ its 
service over other routes, and that the public detriments 
flowing from the Amarillo-Dallas award to Continental out- 
weighed the public benefits flowing therefrom. This Sup- 


*The original Petition for Review and Petition for Stay raised legal 
questions as to the award to Continental of nonstop authority between 
Dallas and Lubbock. These contentions, however, were subsequently 
dropped following Respondent’s Opinion on Reconsideration. 
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plemental Petition for Reconsideration has not been acted 
upon by Respondent. 


STATEMENT OF POINTS 


The Respondent, Civil Aeronautics Board, erred: 


1. In finding that competitive nonstop service between 
Dallas and Amarillo by Continental is required by public 
convenience and necessity and that the public benefits flow- 
ing from this authorization would outweigh any possible 
adverse effects on Petitioner. Such findings are not sup- 
ported by substantial evidence in the absence of any pro- 
posal in the record by Continental to provide such service. 


2. In refusing to reopen the record as requested by Peti- 
tioner so as to obtain from Continental evidence as to how 
it proposed to provide competitive nonstop service between 
Dallas and Amarillo. 


SUMMARY OF ARGUMENT 


1. Respondent’s finding that public convenience and ne- 
cessity required that Continental be authorized to provide 
competitive nonstop service between the terminal points 
Dallas and Amarillo is not supported by substantial evi- 
dence in the absence of any proposal by Continental to pro- 
vide such service. There is no evidence in the record to 
support Respondent’s finding since the reeord is devoid of 
any information as to the manner in which Continental 
would provide this competitive nonstop service. 


Additionally, there is no evidentiary basis for Respon- 
dent’s broad statement ‘‘that the public benefits which may 
be expected from this authorization (Amarillo-Dallas non- 
stop service) will outweigh any adverse effects upon Bran- 
iff that are likely to result.’’ In the absence of any evidence 
as to how the service would be operated, there is no basis 
for determining what public benefits, if any, would flow 
from such a service, or what adverse effects it would have 
upon other carriers. 
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Evidence submitted by Continental with respect to oper- 
ations over route segments other than the Dallas-Amarillo 
segment (i.e., the equipment it would use, the revenues it 
would receive, the expenses it would incur, ete.) are not 
substantial evidence of the operations Continental would 
conduct between Dallas and Amarillo and do not support 
findings with respect to the desirability of Continental con- 
ducting nonstop service between Dallas and Amarillo, or 
with respect to the public benefits which may be expected 
from service by Continental in this market. 


2. Respondent abused its discretion and denied Peti- 
tioner procedural due process when in response to Peti- 
tioner’s request it refused to reopen the record: 


a. To obtain evidence as to the character of nonstop 
service Continental would provide between Dallas 
and Amarillo and thereby to ascertain whether the 
the public benefits which Respondent hoped to real- 


ize would be provided by the service which Conti- 
nental proposed; and 


- To permit Petitioner and other opposing parties to 
cross-examine Continental with respect to the service 
it proposed between Dallas and Amarillo, and to 
present evidence in rebuttal. 


_ In similar situations Respondent has exercised its discre- 
_ tion to reopen the record before awarding a carrier author- 
_ ity which it had not seriously proposed at the hearings. 
_ Petitioner’s request to reopen the record was in accord 
_ with established precedent by Respondent in this respect 
and was timely filed. 
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ARGUMENT 


L IN THE ABSENCE OF ANY PROPOSAL BY CONTINENTAL TO 
PROVIDE COMPETITIVE NONSTOP SERVICE BETWEEN 
DALLAS AND AMARILLO, THERE IS NO SUBSTANTIAL 
EVIDENCE TO SUPPORT RESPONDENT'S FINDING THAT 
PUBLIC CONVENIENCE AND NECESSITY REQUIRE THAT 
CONTINENTAL BE AUTHORIZED TO PROVIDE THIS 
SERVICE. 

Section 1006(e) of the Federal Aviation Act provides 
that findings of fact by Respondent, if supported by sub- 
stantial evidence, shall be conclusive. Section 10(e) of the 
Administrative Procedure Act provides that a reviewing 
court shall set aside agency findings and conclusions which 
are not supported by substantial evidence. It is Petitioner’s 
position that Respondent’s findings in so far as they relate 
to the award to Continental of competitive nonstop author- 
ity between Dallas and Amarillo are not supported by sub- 
stantial evidence and must accordingly be set aside. 


Before proceeding to develop the argument on this point, 


it may be well to dispel certain misunderstandings as to 
what Petitioner’s argument entails. Respondent’s Opinion 
on Reconsideration and its pleadings in this Court indicate 
that Respondent does not fully understand Petitioner’s 
position. 


Petitioner does not now nor has it ever contended that 
the establishment of competitive nonstop service between 
Dellas and Amarillo was not properly in issue in this case. 
Petitioner concedes that this issue was raised by the Com- 
plaint filed by the City of Dallas. 


Petitioner does not contest in this Court Respondent’s 
finding that the public interest requires the establishment 
of competitive nonstop service between Dallas and Amarillo. 
Petitioner raised this question in its original Petition for 
Reconsideration filed with Respondent and in its original 
Petition for Review filed in this Court (Tr. 12392-12401). 
Respondent abandoned this contention following issuance 
of Respondent’s Opinion on Reconsideration. 
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Petitioner does not now nor has it ever contended that 
the failure of Continental to apply specifically for nonstop 
authority between Dallas and Amarillo renders it ineligible 
for an award of such authority. Since the issuance of com- 
petitive Dallas-Amarillo service was an issue in this case 
and since Continental’s application contained the usual 
catch-all clause, Petitioner concedes that Continental could 
be considered as an applicant for that route. C.A.B. v. State 
Airlines, Inc. 338 U.S. 572 (1950). 


The point which Petitioner raises here is a simple ‘‘sub- 
stantial evidence’’ point. Petitioner contends that the find- 
ing of Respondent that Continental should be authorized to 
provide the public benefits which would flow from competi- 
tive service between Dallas and Amarillo is not supported 
by substantial evidence. 


Respondent’s original decision of February 12, 1959 
found that the public interest required competitive nonstop 
service between Dallas and Amarillo. This is a finding 
which Respondent could make under the issues of the case 
and is one which Petitioner does not contest. Having made 
this finding, there remained the question of how this non- 
stop service should be provided and which of the many 
airline parties in the ease should be awarded this authority. 
Respondent concluded that ‘‘the public convenience and 
necessity required the amendment of the certificate of Con- 
tinental’’ so as to permit Continental to provide this serv- 
ice, and that ‘‘the public benefits which may be expected 
from this authorization will outweigh any adverse effects 
on Braniff that are likely to result’? (Tr. 12350, 12351). 
Petitioner contends that these two findings lack the support 
of substantial evidence, since no evidence exists in this 
record as to how Continental would propose to operate this 
service, or what results it would expect to achieve. In the 
absence of any such evidence, there is no basis for deter- 
mining: 

a. What ‘‘public benefits’? would be realized under 
Continental’s operation; 
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b. What ‘‘adverse effects’? would be experienced by 
Braniff thereunder; and 


c. Why Continental should be selected to provide this 
service in preference to some other carrier? 


Respondent’s original decision of February 11, 1959 was 
devoid of any underlying findings in support of its selection 
of Continental. Indeed, this opinion, in so far as it related 
to service between Dallas and Amarillo, concerned itself 
solely with the question whether competitive service should 
be established. It had nothing whatsoever to say as to why 
Continental should be selected or how it would provide 
this service. 


In the usual route case where a carrier applicant has made 
a specific proposal during the course of the hearings, the 
decision of Respondent will contain some discussion of the 
relevant factors justifying approval of that carrier’s pro- 
posal, including an analysis of schedules, type of equipment, 


estimated revenues and expenses, capital expenditures, and 
the like. In this case, however, Respondent’s opinion could 
say nothing since there was nothing in the record covering 


these points: 


a. Continental’s witnesses made no mention of an 
Amarillo-Dallas route during the course of their 
testimony at the hearings. 


. Continental presented no evidence of the proposed 
schedules it would offer in providing competitive 
nonstop service between Dallas and Amarillo. 


. Continental presented no evidence of the traffic it 
would carry between Dallas and Amarillo. 


. Continental presented no evidence of the expenses 
that it would incur if it operated between Dallas and 
Amarillo. 


. Continental did not indicate what equipment it 
would operate between Dallas and Amarillo. 
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f. Continental did not present any evidence of the 
capital expenditures and the additional employees 
which would be required if it operated between 
Dallas and Amarillo. 


It is one thing to say that the public interest required 
competitive nonstop service between Dallas and Amarillo. 
Substantial evidence might exist to support such a finding. 
It is quite another thing, however, to say that public con- 
venience and necessity required that Continental be certifi- 
cated to provide this needed competition. An agency’s 
judgment or expertise unsupported by probative evidence 
is not sufficient to support such a finding. There must be 
some evidence in the record which will permit an appraisal 
of the public benefits which would flow from the choice of 
Continental, and a determination whether the competition 
which Continental proposed to offer (standing alone, or in 
comparison with that proposed by others) is reasonably 
related to the character of the market. The record in this 
ease contained nothing to permit such an appraisal or 
determination. 


No basis existed for the statement contained in Respon- 
dent’s original decision of February 12, 1959 ‘‘that the pub- 
lic benefits which may be expected from this authorization 
(to Continental) will outweigh any adverse effects upon 
Braniff that are likely to result.’ In the absence of any 
evidence as to how the service would be operated by Con- 
tinental, no basis existed for determining what ‘‘public 
benefits’’, if any, would flow from such a service, or what 
‘“‘adverse effects’? would be inflicted upon Braniff. The 
record contained no indication as to the type of equipment 
which Continental would operate, the frequency of service 
it would provide, the time of arrival and departure of its 
schedules, the amount of traffic such schedules would divert 
from Braniff, and other data necessary to justify and sup- 
port the foregoing findings. Or. the record made at the 
hearings, Respondent’s findings as to ‘‘public benefits’’ and 
‘tadverse effects’’ are pure speculation. 
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The lack of substantial evidence to support Respondent’s 
findings was called to its attention by the Petition for 
Reconsideration filed by Petitioner on March 4, 1959. Pe- 
titioner requested that Respondent either set aside its 
decision in so far as it authorized Continental to provide 
nonstop service between Dallas and Amarillo, or that it 
reopen the record in order to obtain from Continental for 
the first time some substantial evidence as to how Conti- 
nental proposed to operate between Dallas and Amarillo 
and some basis for determining the ‘‘public benefits’’ and 
‘Cadverse effects’? which would result from such an author- 
ization. 


In its Opinion on Reconsideration of March 23, 1959, 
Respondent conceded that the record contained no proposal 
by Continental with respect to a Dallas-Amarillo route (Tr. 
12490). However, Respondent refused to reopen the record. 
Respondent stated that there was ample evidence in the 
record with respect to other proposals made by Continental 


involving routes other than the Dallas-Amarillo route and 
from which the Board could safely ‘‘appraise the prospects 
of the Dallas-Amarillo operation’’ (R. 12500). 


Respondent pointed to evidence offered by Continental 
at the hearings with respect to proposed operations 
between Dallas and points other than Amarillo and 
stated ‘that much of this evidence as to ‘‘equipment 
available, estimates of indirect flying, ground and admin- 
istrative expenses and capital expenditures is equally ap- 
plicable to the newly authorized Dallas-Amarillo operat- 
tion’? (Tr. 12500). Respondent did not further identify this 
evidence relating to operations other than the Dallas- 
Amarillo operation. It merely stated that it existed. Nor 
did Respondent indicate in what manner such evidence was 
‘Cequally applicable’’ to the Dallas-Amarillo route. 


Petitioner submits that Respondent’s Opinion on Recon- 
sideration has not cured the basic defect underlying Re- 
spondent’s original findings with respect to the choice of 
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Continental for the Dallas-Amarillo route, i.e., lack of sub- 
stantial evidence. Petitioner will demonstrate this under 
each of the various categories of evidence deemed essential 
by Bureau Counsel at the Pretrial Conference and nor- 
mally deemed necessary by Respondent itself before award- 
ing a carrier new operating authority. For the convenience 
of the Court, Petitioner has set forth in Appendix II of this 
Brief those portions of Respondent’s Opinion on Reconsid- 
eration dealing with this point. 


A. Equipment and Schedules 


There is no evidence in the record as to what equipment 
would be available to Continental for the Dallas-Amarillo 
operation and Respondent so concedes. However, Respon- 
dent sought to overcome this deficiency by referring to 
evidence of the equipment which would be available to 
Continental for use between Dallas and other points west of 
Dallas (operations which were specifically proposed by 
Continental in this proceeding) and stating that such equip- 
ment would be ‘‘equally available’’ for the Dallas-Amarillo 
operation (Tr. 12500). There is absolutely nothing in the 
record to support this statement. Nor did Respondent at- 
tempt to support it. The very fact that evidence was pre- 
sented by Continental that certain equipment would be 
available for other operations which Continental proposed 
should have raised questions as to whether it would be 
available for the Dallas-Amarillo operation which Conti- 
nental did not propose. Even in the jet age a plane cannot 
be in two places at the same time. These are matters which 
should have been gone into at the reopened hearing re- 
quested by Petitioner. 


The record is also silent as to the type of equipment which 
Continental would propose to operate between Dallas and 
Amarillo. Respondent concedes this but in its Opinion on 
Reconsideration points out that since Continental had pro- 
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posed to operate DC-7 and Viscount equipment in connec- 
tion with certain other operations Respondent had ‘‘as- 
sumed that Continental would use the Viscount for the 
nonstop service between Dallas * * * and Amarillo’”’ (Tr. 
12501). This is patently an afterthought on the part of 
Respondent. There is nothing in Respondent’s original 
opinion indicating that it had indulged in any such assump- 
tion. In any event, there is no record support for this 
assumption. 


In its Opinion on Reconsideration Respondent pointed 
to certain schedules filed with it by Continental on March 12, 
1959, one month after Respondent’s original decision 
awarding Continental the Dallas-Amarillo route and one 
week after Petitioner had filed its original Petition for 
Reconsideration® (Tr. 12501). This schedule filing indicated 
that Continental intended to inaugurate service between 
Dallas and Amarillo with Viscount aircraft. Respondent 
inferred that this action by Continental confirmed the right- 
ness of its alleged ‘‘assumption’”’ that Viscount equipment 
would be used and stated that these recently filed schedules 
could be relied on by Respondent since they are ‘‘part of 
this record by stipulation.’’ Petitioner submits that this 
reliance on schedules filed by a carrier more than a year 
after the record in the case was closed, one month after 
Respondent’s decision awarding that carrier new operating 
authority, and after the filing of an opposing carrier’s 
petition for reconsideration is unwarranted and illegal. 
Schedules filed by Continental for the first time one month 
after a decision awarding it the Dallas-Amarillo route can- 
not provide substantial evidence to support findings made 
a month earlier that some unidentified and undisclosed 
service by Continental would produce ‘‘public benefits”’ 
which would outweigh the ‘‘adverse effects on Braniff.”’ 
If this is substantial evidence, that a carrier could always 


* This schedule filing was in accordance with the Respondent’s require- 
ment that schedules be filed with it prior to the inauguration of service. 
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tailor fashion its evidence with respect to a particular route 
after Respondent had decided to grant it that route. 


Assuming for the purpose of argument that Respondent 
could properly rely upon schedules filed by Continental 
after receiving the Dallas-Amarillo route, these schedules 
would tend to support only the first part of Respondent’s 
finding that ‘‘the public benefits will outweigh any adverse 
effects upon Braniff.’’ These recently filed schedules might 
give some indication of the ‘‘public benefits’? which would 
flow from their operation but they do not provide any 
substantial evidence of the ‘‘adverse effects’? which their 
operation will have upon Petitioner. Petitioner has never 
had an opportunity to cross-examine on these schedules, nor 
has it been provided any opportunity to present evidence 
of its own responsive to and in rebuttal to these schedules. 
They did not come to Petitioner’s attention until after the 
record had been closed, after Respondent had decided to 
award Continental the Dallas-Amarillo route, and after 
Petitioner had filed a Petition for Reconsideration with 
Respondent. Of what value are the hearing requirements 
of the Act if material of this nature, not of record and not 
available at the time of final decision, can be relied upon in 


* Petitioner denies that the schedules filed by Continental after the 
record was closed and after the Board’s decision awarding it the Dallas- 
Amarillo route are part of the record by stipulation. The stipulation 
entered into by the parties on this subject covered “all schedules and 
amendments thereof * * * of all carriers, on file with the Board prior to 
the day of final decision by the Board in this proceeding.” (TR. 380) 
Obviously this related to schedules on file with Respondent with respect 
to existing services. It could not possibly relate to schedules filed with 
respect to a new service certificated as a result of the proceeding. In 
this case the “date of final decision” was February 12, 1959 when Respond- 
ent’s first opinion was released. Respondent has stretched the stipulation 
far beyond its original meaning solely for the purpose of seeking to 
bolster the admitted weakness of its original decision, i.e., lack of sub- 
stantial evidence. Stretching stipulations beyond their intended meaning 
can only result in parties refusing to enter into stipulations in the future 
with the consequence that hearings will become more protracted and 
burdensome than at present. 
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an Opinion on Reconsideration and without affording op- 
posing parties an opportunity to cross-examine and rebut? 


The procedure followed by Respondent here completely 
inverts the contemplated hearing process. It suggests that 
an applicant can go before Respondent and, in effect, say 
‘You give us the route we want and then we will tell you 
how we will operate it. However, we won’t tell you until it 
+5 too late for our opposition to cross-examine us.”’ 


Apparently not satisfied that it was on firm ground in 
relying upon schedules filed after final decision, Respondent 
in its Opinion on Reconsideration noted that the evidence 
submitted by the City of Dallas ‘sadequately indicates the 
type of service which is required to meet the needs of this 
market?’ and that ‘‘in these circumstances we do not find 
that the absence of precise schedules is any barrier to our 
award’’ (Tr. 12501). Respondent, however, does not iden- 
tify what this ‘‘required type of service’? is, nor does 
Respondent provide any basis for the inference that Con- 
tinental will ‘‘provide this required type of service.”’ 


Respondent then brushes off the whole subject of evi- 
dence relating to equipment and schedules with the fol- 
lowing amazing statement: 


‘‘Competition and sound business judgment will dic- 
tate the manner in which the authorization of nonstop 
authority will be utilized in terms of type of equipment 
to be flown, schedule frequency, and the actual time of 


departure and arrival.’’ (Tr. 12501) 


This statement amounts to a declaration by Respondent 
that it does not need to know anything about a proposed 
service before authorizing it. If this is so, why did not 
Respondent say so at the beginning of the proceeding and 
thereby save the parties the burden and expense of pre- 
paring hundreds of pages of exhibits and devoting hundreds 
of pages of record testimony relating solely to this sub- 
ject? Why did not Respondent inform its Bureau Counsel 
of this policy prior to the Prehearing Conference where he 
insisted that the parties submit in evidence detailed evi- 
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dence with respect to these subjects (Tr. 333)? Of what 
possible value is the hearing process if matters such as 
these need not be explored at the hearings? If Respondent 
really believes what it is saying in the foregoing quotation, 
then 20 years of established practice in new route proceed- 
ings are being thrown out of the window. Respondent has 
always given detailed and careful consideration to such 
matters as schedules and equipment in determining the 
public benefits which would flow from the award of new 
operating authority to a particular carrier. 


Respondent in its Objections to Petitioner’s Request for 
a Stay in this Court sought to justify the foregoing quota- 
tion by asserting that Respondent does not possess author- 
ity to dictate the equipment and schedules which a carrier 
shall operate. Be that as it may, it has nothing to do with 
the situation presented here. Respondent by the same token 
has no authority to compel a carrier to transport a partic- 
ular amount of traffic or to earn a particular amount of 


revenue. It has no power to compel a carrier to incur a 
certain level of expenses. From this, however, it does not 
follow that these subjects are not relevant considerations 
in determining what public benefits and what adverse ef- 
fects will flow from the award of new operating authority 
to a particular carrier, or that substantial evidence on 
these subjects need not exist. 


B. Revenues 


Respondent concedes that there was no evidence in the 
record to indicate what revenues Continental would receive 
from a Dallas-Amarillo nonstop operation. However, in its 
Opinion on Reconsideration Respondent sought to offset 
this deficiency with the following statement: 


‘The actual amount of revenue that Continental will 
be able to obtain from its new operation in this market 
will necessarily depend upon the play of competitive 
forces, i.e., the number and timing of Continental’s 
schedules and the adjustments Braniff may make in 
its own operation.’’ (Tr. 12501-2) 
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This is not substantial evidence. At best, it is an admission 
that estimated revenues depend upon schedules, equipment, 
ete. With this Petitioner agrees and that is precisely why 
Petitioner requested rehearing so that an opportunity 
would be afforded for the first time to probe into this matter 
and to obtain some authoritative answers to questions, such 
as: How many schedules does Continental propose? What 
will be their timing? What adjustment will Braniff be re- 
quired to make in its own schedules? What traffic can 
Continental legitimately expect to attract in the light of 
‘ts schedules? What revenues will be diverted from Braniff 
if it is required to make adjustments? Answers to none of 
these questions are contained in the present record. 


The Court will note the cireumlocution of Respondent’s 
reasoning on the subject of revenues. It states that reve- 
nue will depend upon the exact schedules which are oper- 
ated. When discussing schedules at an earlier point, Re- 
spondent stated that the exact schedules to be operated 


will depend upon the play of competitive forces. This is a 
never ending trail and makes a mockery of the substantial 
evidence requirement. 


Further on the subject of revenues, Respondent’s Opin- 
ion on Reconsideration states: 


‘‘We think th eeconomic prospects of Continental’s 
operations are favorable. 


‘<We believe that Continental with proper timing of its 
schedules should be able to capture enough available 
and potential traffic in this market to support its serv- 
ice.”? (R. 12502) 


Such statements, unrelated to any evidence of record as 
to what the economic prospects of Continental’s operations 
actually are, or what schedules Continental proposed. to 
operate, or what traffic it expects to carry, are not findings 
supported by substantial evidence. They are merely expres- 
sions of Respondent’s judgment. However, that judgment 
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as a matter of law must be exercised in relation to substan- 
tial evidence of record. Such evidence could only have been 
adduced by reopening the record, as requested by Peti- 
tioner. 


At the Pretrial Conference Respondent’s Bureau Counsel 
requested all applicants to submit in evidence detailed esti- 
mates of the traffic and revenues which they would expect 
to receive from any of the new operations proposed (Tr. 
384). What purpose is served by complying with such a 
request and devoting hundreds of pages of exhibits and 
detailed cross-examination thereon if Respondent sees no 
necessity for such evidence? One cannot help but speculate 
as to what would happen to a carrier’s witness at a hearing 
in a new route proceeding if he testifies that he ‘‘thought’’ 
the economic prospects of the proposed operation were 
favorable and that he ‘‘believed’’ that he would obtain 
enough traffic to support his service but offered nothing 
further to support his thoughts and beliefs. 


C. Expenses 


As in the case of revenues, Respondent admits that Con- 
tinental did not submit any evidence relating to the ex- 
penses it would incur in connection with a Dallas-Amarillo 
nonstop operation. The Opinion on Reconsideration sought 
to circumvent this in several ways. As to indirect flying 
costs, ground and administrative expenses, and capital 
expenditures, it stated that the estimates which Continental 
submitted in ‘these categories with respect to operations 
other than the Dalls-Amarillo operation are ‘‘equally ap- 
plicable to the Dallas-Amarillo operation’’ (Tr. 12500). 
However, Respondent did not identify what this evidence 
is or in what respect it is ‘‘equally applicable.’’ Petitioner 
has no way of probing the correctness of Respondent’s 
statement since Respondent has set forth nothing more 
than the bare conclusion that these expenses, identified 
only as to category but not as to amount, are ‘‘equally 
applicable.’’ 
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As to the direct flying costs which Continental might 
incur in an operation between Dallas and Amarillo, Re- 
spondent pointed to the fact that the costs incurred by 
Continental in other operations then being conducted by it 
‘fare available’’ in monthly reports filed by Continental 
and stipulated in the record (Tr. 12500-1). Petitioner 
agrees that the direct flying costs incurred by Continental 
on its other operations ‘‘are available’? to Respondent. 
However, Respondent has not stated that it has consulted 
and considered these other costs. It has merely stated that 
they ‘‘are available.’’ It has not identified what they are 
and it has not laid any basis for a finding that Continental 
would experience the same costs in connection with the 
Dallas-Amarillo operation. 


These are matters which should have been gone into at a 
reopened hearing. As it now stands, Petitioner has been 
denied any opportunity on cross-examination and rebuttal 
to test whether the costs experienced by Continental on its 
existing routes, or the costs proposed by it on routes 
applied for in this proceeding other than the Dallas-Am- 
arillo route, provide a basis for estimating the expenses 
Continental would incur on a Dallas-Amarillo nonstop 
operation. 


At the Pretrial Conference Respondent’s Bureau Counsel 
requested the carriers to supply the most detailed estimates 
of the expenses they would incur on their proposed oper- 
ation (Tr. 384). Respondent in effect now states that it 
does not'need this. Why should some carriers be put to the 
burden and expense of preparing and supplying this evi- 
dence when it is noted that another is successful in obtain- 
ing a new route without supplying one speck of supporting 
evidence? 


D. Capital Expenditures 


The lack of any direct evidence of the capital expendi- 
tures which Continental would incur in a Dallas-Amarillo 
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operation was handled by Respondent in two ways in the 
Opinion on Reconsideration. 


First, Respondent pointed to the evidence of capital 
expenditures which Continental would incur in connection 
with other new routes proposed by it and stated that such 
evidence ‘‘is equally applicable to the Dallas-Amarillo oper- 
ation’”’ (Tr. 12500). However, Respondent in no way iden- 
tified the amount of such expenditures or related them to 
the Dallas-Amarillo operation. 


Second, Respondent noted that Continental already oper- 
ated a multi-stop connecting service between Dallas and 
Amarillo pursuant to its local service certificate and in- 
ferred that Continental would not incur any capital expen- 
ditures if authorized to operate nonstop between Dallas 
and Amarillo since Continental ‘‘would not have the ex- 
pense of establishing new stations.”’ (TR. 12502) This in- 
ference is based upon speculation and surmise and is unsup- 
ported by any evidence of record. As a matter of fact, it 
is refuted by statements made by Continental in this 
Court. At the time Continental filed its Answer in Oppo- 
sition to Petitioner’s Petition for Stay, it attached to the 
Answer an affidavit identifying the ‘‘extraordinary ex- 
penses’’ incurred by Continental solely because of the 
Dallas-Amarillo and Dallas-Lubbock nonstop service. This 
affidavit showed that Continental had incurred through 
March 31, 1959 a total of $150,000 of ‘Cextraordinary ex- 
penses’’, $77,000 of which were listed as capital expen- 
ditures. 


Again, these are matters which should have been probed 
into at the reopened hearing requested by Petitioner. It 
was improper and illegal for Respondent to decide such 
questions on the basis of surmise and speculation when 


5’ Petitioner had originally attacked the award of Dallas-Lubbock non- 
stop authority but withdrew this opposition after Respondent issued its 
Opinion on Reconsideration. 
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substantial evidence bearing on the point could have been 
obtained. 


Time and time again this Court has said that Commis- 
sions must be precise in their findings on technical ques- 
tions: 


‘¢Commission expertise alone cannot support so pivotal 
an assumption. Failure to subject this issue to inquiry 
at the hearing and the consequent inadequacy of the 
record and findings renders the Commission’s conclu- 
sion * * * devoid of substance and wholly ineffective for 
its purpose.’? Washington Gas Light Company v. 
Baker, 88 U.S. App. D.C. 115, 120-121, 188 F. 2d 11, 
16-17 (1950) 

‘¢<Governmental permissions for the future cannot be 
fashioned from pure fantasy, speculation devoid of 
factual premise.’? American Airlines, Inc. et al. v. 
C.A.B., 89 U.S. App. D.C. 365, 369, 192 F. 2d 417, 421 
(1950) 


This requirement that basic findings be supported by sub- 
stantial evidence was reaffirmed by this Court as recently 
as March 9, 1959 in Star of the Plains Broadcasting Co. v. 
Federal Communications C ommission, No. 14516, Slip Opin- 
ion p. 6, and follows a long line of decisions by this Court 
to the same effect: Easton Pub. Co. v. Federal Communica- 
tions Commission, 85 U.S. App. D.C. 33, 175 F. 2d 344 
(1949) ; Democrat Printing Co. v. Federal Communications 
Commission, 91 U.S. App. D.C. 72, 202 F. 2d 298 (1952) ; 
Plains Radio Broadcasting Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 48, 51-52, 175 F. 2d 359, 
362-63 (1948) ; Saginaw Broadcasting Co. v. Federal Com- 
munications Commission, 68 App. D.C. 282, 290, 96 F. 2d 
554, 561-62, cert. denied, 305 US. 613 (1938) ; Tri-State 
Broadcasting Co. v. Federal Communications Commission, 
68 App. D.C. 292, 295-96, 96 F. 2d 564, 567-68 (1938) ; Cour- 
ier Post Pub. Co. v. Federal Communications Commission, 
70 App. D.C. 80, 81-84, 104 F. 2d 213, 214-16 (1939) ; Ameri- 
can Broadcasting Co. v. Federal Communications Commis- 
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sion, 85 U.S. App. D.C. 343, 348-51, 179 F. 2d 437, 443-45 
(1949). 


Petitioner submits that Respondent utterly failed to 
support with substantial evidence the ultimate findings 
awarding Continental competitive nonstop rights between 
Dallas and Amarillo and that to the extent Respondent’s 
Opinion on Reconsideration sought to bolster the deficien- 
cies of its original decision, it is based not on substantial 
evidence but rather on surmises, speculations and assump- 
tions. 


The Dallas-Amarillo route may be a relatively small part 
of the nation’s air route structure. Nevertheless, the vio- 
lation of principle involved in awarding a carrier operating 
authority without a shred of substantial evidence in the 
record to support the choice of that carrier presents a 
matter of far-reaching importance. If the manner in which 
Respondent had decided this case receives judicial sanction, 
then the hearing process contemplated by the Federal 
Aviation Act is substantially destroyed and the ‘‘substan- 
tial evidence’’ rule is negated for all practical purposes. Of 
what value is the hearing process where carrier proposals 
are supposed to be subjected to the careful scrutiny af- 
forded by cross-examination and rebuttal if Respondent 
can fashion findings with respect to a route not even pro- 
posed at the hearings and support such findings with mere 
expressions of opinion and judgment? 


It is no overstatement to say that the very integrity of 
the hearing process and the ‘‘substantial evidence’’ rule in 
proceedings before the Civil Aeronautics Board are at 
stake in this case. Indeed, the very integrity of the hearing 
process in all independent agencies is involved. If details 
with respect to revenues and expenses and proposed method 
of operation are not important in new route proceedings 
before the Civil Aeronautics Board, then by the same token 
similar information is not required in pipeline proceedings 
before the Federal Power Commission or in television or 
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radio licensing proceedings before the Federal Communi- 
cations Commission. If all that is necessary to support a 
Commission decision is an expression of Commission judg- 
ment or “‘expertise’’, then such proceedings might just as 
well be referred forthwith to the Commission for decision 
without, subjecting the parties to all of the burdens of time 
and expense involved in the hearing process. In this very 
case the parties spent 21 days in hearing. The transcript of 
testimony ran to approximately 3500 pages. Yet not one 
shred of substantial evidence existed in this lengthy record 
to support Respondent’s findings that the authorization of 
Continental will provide the public benefits resulting from 
the establishment of competitive service between Dallas and 
Amarillo. 


Il, RESPONDENT ABUSED ITS DISCRETION AND DENIED PETI- 
TIONER DUE PROCESS WHEN IT REFUSED TO REOPEN THE 
RECORD TO RECEIVE SUBSTANTIAL EVIDENCE AS TO HOW 
CONTINENTAL PROPOSED TO PROVIDE COMPETITIVE 
NONSTOP SERVICE BETWEEN DALLAS AND AMARILLO 


When it appeared from Respondent’s original decision of 
February 12, 1959 that it proposed to grant Continental 
authority to provide competitive nonstop service between 
Dallas and Amarillo, notwithstanding the fact that Conti- 
nental had never proposed such an operation during the 
hearing stages of the proceeding, Petitioner filed a timely 
Petition for Reconsideration and Rehearing and requested 
that Respondent reopen the record (a) to obtain evidence 
as to thecharacter of service Continental could and would 
provide and thereby to ascertain whether the public benefits 
which Respondent hoped to realize in authorizing competi- 
tive service would be provided by Continental’s service, 
and (b) to permit Petitioner and other opposing parties to 
cross-examine and to present evidence in rebuttal (Tr. 
12384). At the time this Petition for Reconsideration and 
Rehearing was filed, neither Petitioner nor Respondent had 
any idea as to how Continental proposed to provide com- 
petitive nonstop service between Dallas and Amarillo. 
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Respondent’s original decision was completely silent on the 
point. Petitioner had never been afforded any opportunity 
by cross-examination to probe into the kind of competitive 
operation proposed by Continental between Dallas and 
Amarillo. Petitioner had never been afforded an oppor- 
tunity to present rebuttal evidence involving a Dallas- 
Amarillo operation by Continental, since no evidence ex- 
isted which to rebut. Rehearing would provide these op- 
portunities for the first time. 


In requesting the reopening of the record, Petitioner 
urged that the instant case was analogous to the Eastern 
Route Consolidation Case, Docket No. 3292 et al. In that 
case Respondent had awarded American Airlines competi- 
tive nonstop rights between Louisville and Washington 
notwithstanding the fact that American had not seriously 
proposed such an operation during the hearing stages of 
the proceeding. Eastern Air Lines opposed the grant of this 
competitive nonstop authority to American, and on peti- 
tion for reconsideration pointed out to Respondent that 
American had failed to prosecute such a proposal and that 
there was a lack of substantial evidence to support the 
award to American. On reconsideration Respondent with- 
drew its grant of nonstop authority to American and di- 
rected that the record be reopened in order to develop a 
fuller record of the manner in which American would pro- 
pose to provide such service in competition with Eastern: 


‘‘In our original decision we awarded American non- 
stop rights between Louisville and Washington, a mar- 
ket with a 1955 traffic volume of 21,000 passengers a 
year, in which Eastern is the only authorized nonstop 
carrier. We did so in order to bring the benefits of 
competitive service to a market whose size appeared to 
warrant such service, and where the present nonstop 
carrier was a major trunkline clearly capable of with- 
standing such competition. However, upon further 
consideration of this matter, we find that a reopening 
of the record is warranted im order to permit a fuller 
evaluation of American’s proposal. For example, the 
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record does not satisfactorily indicate how the pro- 
posed service would be operated. Thus, as the petition 
of Eastern correclty points out, American did not in- 
troduce any evidence of the proposed schedules tt 
would offer in providing this service. The absence of 
proposed schedules leaves a large element of uncer- 
tainty as to both the volume and the quality of the ser- 
vice that would be offered. These matters are pertinent 
in appraising the extent of the public benefits that 
would flow from American’s authorization, and also in 
determining whether the extent of the competition 
which American contemplates is reasonably related to 
the character of the market and of the carriers. In 
order to obtain a better record on which to appraise the 
proposed Louisville-Washington nonstop service by 
American, we shall reopen the proceeding for further 
hearing on this question.’’ Eastern Route Consolida- 
tion Case, Supplemental Opinion on Reconsideration, 
July 23, 1957. (Italics supplied) 


Petitioner construes the foregoing as a statement of policy 
on the part of Respondent that it will not, without further 
hearing, award a route to a carrier which made no serious 
proposal for such a route in the hearing stages of the 
proceeding. The soundness of such a policy is self-evident. 
In the absence of such a policy the parties to a large area 
proceeding would be compelled in self-protection to cross- 
examine other parties, and to present rebuttal cases, on 
every possible combination and permutation of operating 
authority latent in the proceeding, whether proposed or not. 
Parties could not safely confine their cross-examination and 
rebuttal solely to operating authority specifically proposed 
by a particular carrier. Hearings in such large area pro- 
ceedings would become endless in the absence of such a 
policy. 


In its Petition for Reconsideration Petitioner requested 
that the policy announced by Respondent in the Eastern 
Case be applied to the instant case. In the Eastern Case 
Respondent granted rehearing simply because there was no 
substantial evidence to support Respondent’s conclusion 
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that the public interest required the grant to American of 
competitive Louisville-Washington nonstop rights in the 
absence of any proposal by American outlining how it 
intended to operate such a service and what results it an- 
ticipated therefrom. The identical situation is presented 
here. 


In its Opinion on Reconsideration Respondent refused 
to apply the policy of the Eastern Case and denied Peti- 
tioner’s request for reopening of the record.’ Respondent 
justified its denial by asserting that the facts in the Eastern 
Case were different. It pointed out that no civic witnesses 
had appeared in that case as they had in this case to testify 
to the need for additional nonstop service, and that in the 
absence of any evidence by American ‘‘there was little sup- 
port in the record to base a finding of public convenience 
and necessity’’ (Tr. 12499). Respondent argues that there 
was ample evidence in this case even without a proposal 
by Continental to support its finding that public conven- 
ience and necessity required additional service between 
Dallas and Amarillo. 


Respondent apparently misunderstood the basis of Peti- 
tioner’s request. Petitioner did not seek a rehearing on the 
need for competitive nonstop service. It sought rehearing 
so as to obtain for the first time some evidence to support 
the selection of Continental to meet this need. The testi- 
mony of the civie witnesses contributed nothing to this. 


In its Objections to Petition for Stay, Respondent as- 
serted that Petitioner’s request for rehearing was ‘‘be- 
lated’’, ‘‘untimely’’ and ‘‘appears to have been an after- 
thought’’. Presumably Respondent will make the same 
assertion in its answering Brief. Petitioner does not know 
what legal significance Respondent attaches to these 
phrases, since Respondent does not charge Petitioner with 


*The pertinent portions of Respondent’s Opinion on Reconsideration 
on this point are set forth in Appendix III to this Brief for the conveni- 
ence of the Court. 
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laches, nor does it assert that Petitioner was legally 
estopped from requesting rehearing. In any event, Peti- 
tioner’s request for rehearing under the doctrine of the 
Eastern Case was timely made when included in its Peti- 
tion for Reconsideration and Rehearing filed with Respon- 
dent after release of the decision awarding Continental the 
Dallas-Amarillo route. Until that decision was released, 
Petitioner was not formally advised that Respondent would 
authorize Continental to operate this route.? The mere fact 
that the Examiner’s Initial Decision had recommended that 
Continental be awarded the Dallas-Amarillo route did not 
impose upon Petitioner any obligation to petition for re- 
hearing at that time. Any Petition for Rehearing filed at 
that time would have been premature. It quite properly 
would have been dismissed by Respondent as premature, 
Respondent taking the position that the question of re- 
hearing was not before it until it had finally decided to 
adopt the Examiner’s recommendation. If it concluded not 
to follow the Examiner’s recommendation, rehearing would 
be unnecessary. Until Respondent released its final opinion, 
Petitioner had the right to assume that the decision which 
would be rendered by Respondent would be based upon 
substantial evidence. It would have been improper for Pe- 
titioner to have requested rehearing in anticipation of a 
legally defective decision by Respondent. 


"Respondent issued a press release on July 22, 1958 (R. 12042) 
announcing that it had tentatively voted to authorize Continental to 
operate nonstop service between Dallas and Amarillo in the Dallas to the 
West Service Case. However, Respondent has repeatedly stated that 
such press releases do not constitute final decisions and that Respondent 
is free to change its mind until a final decision is issued. Respondent has 
also stated that parties may not petition for reconsideration of a press 
release announcement. 


“* * * As we have previously stated, the Board’s press release an- 
nouncing a tentative vote is not a final order of the Board nor is it 
properly the subject of a petition for reconsideration, and any request 
which, in substance, is seeking reconsideration of an adverse tenta- 
tive vote should not be entertained. * * *” St. Louis-Southeast Serv- 
tce Case, Docket No. 7735 et al., Order No. E-13023, dated Septem- 
ber 29, 1958. 
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Respondent’s claim of untimeliness is inconsistent with 
the action taken by it in the Eastern Case. There rehearing 
was requested in the same manner as in this case, by peti- 
tion for reconsideration and rehearing following final 
decision. 


It is difficult to understand Respondent’s reluctance to 
reopen the record here as it did in the Eastern Case. One 
would think that Respondent would have wanted to know 
how Continental proposed to meet what Respondent be- 
lieved to be a need for competitive nonstop service between 
Dallas and Amarillo. One would think that Respondent 
would have wanted to know whether the services which 
Continental would provide would be economical and prof- 
itable or whether they would merely create problems with 
which Respondent might have to deal at a later time. One 
would think that Respondent would have wanted to obtain 
first-hand information as to the adverse effects which Con- 
tinental’s proposal might have upon Braniff. Paraphras- 


ing the language used in the Eastern Case: 


‘‘These matters are pertinent in appraising the extent 
of the public benefits that would flow from [Continen- 
tal’s] authorization, and also in determining whether 
the extent of the competition which [Continental] 
contemplates is reasonably related to the character of 
the market and of the carriers. In order to obtain a 
better record on which to appraise the proposed [Dal- 
las-Amarillo] nonstop service by [Continental], we 
shall reopen the proceeding for further hearing on this 
question.’’ 


Instead Respondent has preferred to indulge in surmises, 
assumptions and speculations in denying rehearing and 
has in effect stated that it is not interested in the details; 
that it is confident that Continental will come up with a 
sound plan of operation; that it is confident that Conti- 
nental’s service will provide the public benefits which Re- 
spondent envisaged from the operation; that it is confident 
that whatever plan of operation Continental proposes will 
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attract sufficient traffic to be profitable; that it is confident 
that whatever plan Continental places into operation, 
Braniff will not be too badly hurt. The difficulty with this 
is that law and due process require something more than 
summary expressions of judgment and belief. 


The only possible explanation for Respondent’s refusal 
to reopen the record as requested is Respondent’s fear that 
such reopening would delay the inauguration of competitive 
nonstop ‘service between Dallas and Amarillo. Although 
Respondent had announced its tentative decision to award 
Continental nonstop rights between Dallas and Amarillo in 
a press release as early as July, 1958, it delayed seven 
months before implementing this tentative vote by a formal 
opinion. On February 11, 1959 the City and Chamber of 
Commerce of Amarillo, parties to the Dallas to the West 
Service Case, filed a motion with Respondent complaining 
of this delay and requesting that Respondent ‘‘promptly 
issue an order granting authority to Continental to imme- 
diately inaugurate nonstop airline service betweenAmarillo 
and Dallas’’ (Tr. 12371). Respondent’s formal decision 
was issued on the following day. To grant rehearing at this 
stage as requested by Petitioner would have meant a fur- 
ther delay which Respondent was unwilling to incur in the 
face of the motion by the City and Chamber of Commerce 
of Amarillo and in the face of the fact that Respondent 
itself was responsible for the long delay between July 22, 
1958 and February 12, 1959. Respondent apparently pre- 
ferred to run the risk of a possible legally defective deci- 
sion rather than incur the embarrassment of further delay. 
As a result Petitioner has been put to the burden and ex- 
pense of this litigation. 


Petitioner concedes that Respondent’s primary function 
is the vindication of the public interest and not the vindi- 
cation of private interests. However, Congress has estab- 
lished a framework within which Respondent is required 
to operate in vindicating the public interest. This frame- 
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work, incorporated in the Federal Aviation Act and the 
Administrative Procedure Act, contemplates notice and 
hearing and all of the other elements of administrative due 
process. It contemplates decisions based upon substantial 
evidence adduced at public hearings designed to assure 
private litigants that their legitimate interests will be safe- 
guarded. Respondent’s desire to establish competitive air 
service between Dallas and Amarillo, no matter how laud- 
able or legitimate that desire may be, cannot excuse Re- 
spondent’s failure to accord Petitioner’s interests the pro- 
tection guaranteed by law. 


The slight delay in the inauguration of service occasioned 
by grant of rehearing on the limited question of Dallas- 
Amarillo nonstop authority would have been more than 
offset by the intangible but nevertheless substantial benefits 
flowing from adherence to proper adjudicatory process. 


One of the reasons assigned by Respondent for refusing 
to reopen the record is that such refusal was ‘‘well within 
its discretion’”’ citing I.C.C. v. Jersey City, 322 U.S. 503 
(1944). This citation is inapposite. The Jersey City Case 
involved a request to reopen the record on the ground that 
it was stale and should be brought up to date. The Court 
sustained the Commission’s refusal to reopen the record 
on that ground stating that there must come an end at some 
time to the administrative process, and that by the very 
nature of things records before administrative agencies are 
never completely fresh. That was not the situation here. 
Petitioner did not request rehearing in order to bring the 
record up to date. It requested rehearing in order that an 
opportunity would be afforded for the first time to make a 
record on a proposal by Continental to operate competitive 
nonstop service between Dallas and Amarillo. 


Petitioner concedes that in the normal case the question 
of granting a rehearing is committed to agency discretion 
and is not reviewable: 
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‘So the law as we see it is that if there is evidence to 
support the Commission’s findings the question of re- 
hearing is not a matter of right but of discretion.’’ 
Inter-City Transp. Co. v. United States, 89 F. Supp. 
44], 443 (1948). 


The significant portion of the foregoing quotation is the 
caveat; ‘‘if there is evidence to support the Commission’s 
findings.’’ That was the very point raised by Petitioner. 
It asserted that there was no substantial evidence to sup- 
port Respondent’s findings and requested rehearing to 
provide an opportunity to develop such evidence. Denial of 
rehearing under such circumstances is clearly an abuse of 
discretion and Respondent cannot hide behind the oft- 
repeated judicial doctrine that the grant of rehearing is 
committed to agency discretion. 


This Court has not been reluctant to compel rehearing 
when an abuse of discretion was involved. In Braniff Atr- 
ways, Inc. v. Civil Aeronautics Board, 79 App. D.C. 341, 
147 F. (2d) 152 (1945), this Court held that it was an abuse 
of discretion on the part of the Civil Aeronautics Board to 
deny rehearing when the petition for rehearing alleged that 
the evidentiary basis for Respondent’s decision no longer 
existed. This Court held that ‘‘a new hearing should be 
held and the present facts determined.’’ In that case an 
evidentiary basis existed for Respondent’s decision when 
made but a rehearing was ordered on petitioner’s allega- 
tions that the evidentiary basis no longer existed. The 
Braniff Case is less strong than the one presented here. 
Here no substantial evidentiary basis of any kind has ever 
existed with respect to a Dallas-Amarillo award to Conti- 
nental. Petitioner’s request for rehearing sought an op- 
portunity for the first time to develop such a record. 


Rehearing is even more in order now than when orig- 
inally requested. Following the inauguration of service by 
Continental on April 1, 1959, Petitioner filed a Supplemen- 
tal Petition for Reconsideration and Rehearing with Re- 





39 


spondent in which it alleged that the inauguration of com- 
petitive nonstop service by Continental between Dallas and 
Amarillo had been at the price of a downgrading of service 
by Continental over other route segments (Tr. 12507). Peti- 
tioner again requested rehearing and offered to prove at 
such rehearing that the ‘‘public benefits’’ which Respondent 
had expected from Continental’s Dallas-Amarillo nonstop 
service were being provided only at the expense of inferior 
service over other segments of Continental’s system. Peti- 
tioner offered to prove at such rehearing that numerous 
communities, which for many years had been dependent 
upon Continental for air service, were complaining to Re- 
spondent about the downgrading of Continental’s service 
following the inauguration of the new services awarded to 
it in the Dallas to the West Service Case. 


CONCLUSION 


For the reasons set forth herein, the orders under review 


should be set aside. 
Respectfully submitted, 


Husert A. SCHNEIDER 

B. Howertt Hw 
815-15th Street, N.W. 
Washington 5, D.C. 


Attorneys for Petitioner, 
Braniff Airways, Incorporated 


Wuairerorp, Hart, Carmopy & WiLson 
Of Counsel 


July 15, 1959 
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APPENDIX I 
A. Pertinent Provisions of the Federal Aviation Act, 72 Stat. 731 
“DECLARATION OF POLICY: THE BOARD 


‘¢See, 102. In the exercise and performance of its powers 
and duties under this Act, the Board shall consider the fol- 
lowing among other things, as being in the public interest, 
and in accordance with the public convenience and neces- 
sity. 

* oo * * 

‘¢(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and 
of the national defense.”’ 


“CERTIFICATE OF PUBLIC CONVENIENCE 
AND NECESSITY 


“CERTIFICATE REQUIRED 


‘‘Sec. 401. (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate issued 
by the Board authorizing such air carrier to engage in such 
transportation. 


‘APPLICATION FOR CERTIFICATE 


‘¢(b) Application for a certificate shall be made in writ- 
ing to the Board and shall be so verified, shall be in such 
form and contain such information, and shall be accom- 
panied by such proof of service upon such interested per- 
sons, as the Board shall by regulation require. 


‘“‘NOTICE OF APPLICATION 


‘¢(c) Upon the filing of any such application, the Board 
shall give due notice thereof to the public by posting a 
notice of such application in the office of the secretary of 
the Board and to such other persons as the Board may by 
regulation determine. Any interested person may file with 
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the Board a protest or memorandum of opposition to or in 
support of the issuance of a certificate. Such application 
shall be set for public hearing, and the Board shall dispose 
of such application as speedily as possible. 


“ISSUANCE OF CERTIFICATE 


“¢(d} (1) The Board shall issue a certificate authorizing 
the whole or any part of the transportation covered by the 
application if it finds that the applicant is fit, willing, and 
able to perform such transportation properly, and to con- 
form to the provisions of this Act and the rules, regulations, 
and requirements of the Board hereunder, and that such 
transportation is required by the public convenience and 
necessity; otherwise such application shall be denied.”’ 


* sd * * * a * * * * 


‘AUTHORITY TO MODIFY, SUSPEND, OR REVOKE 


‘¢(¢) The Board upon petition or complaint or upon its 
own initiative, after notice and hearings, may alter, amend, 
modify, or suspend any certificate, in whole or in part, if 
the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part, for inten- 
tional failure to comply with any provision of this title or 
any order, rule, or regulation issued hereunder or any 
term, condition, or limitation of such certificate: Provided, 
That no such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to be 
fixed by the Board, with an order of the Board commanding 
obedience to the provision, or to the order (other than an 
order issued in accordance with this proviso), rule regula- 
tion, term, condition, or limitation found by the Board to 
have been violated. Any interested person may file with 
the Board a protest or memorandum in support of or in 
opposition to the alteration, amendment, modification, sus- 
pension, or revocation of a certificate.”’ 
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‘‘JUDICIAL REVIEW OF ORDERS 
‘ORDERS OF BOARD OR ADMINISTRATOR 
SUBJECT TO REVIEW 


‘‘Sec. 1006. (a) Any order, affirmative or negative, is- 
sued by the Board or Administrator under this Act, except 
any order in respect of any foreign air carrier subject to 
the approval of the President as provided in Section 801 
of this Act, shall be subject to review by the courts of 
appeals of the United States or the United States Court 
of Appeals for the District of Columbia upon petition, filed 
within sixty days after the entry of such order, by any 
person disclosing a substantial interest in such order. After 
the expiration of said sixty days a petition may be filed only 
by leave of court upon a showing of reasonable grounds 
for failure to file the petition theretofore. 


‘““POWER OF COURT 


‘¢(d) Upon transmittal of the petition to the Board or 
Administrator, the court shall have exclusive jurisdiction 
to affirm, modify, or set aside the order complained of, in 
whole or in part, and if need be, to order further proceed- 
ings by the Board or Administrator. Upon good cause 
shown, interlocutory relief may be granted by stay of the 
order or by such mandatory or other relief as may be ap- 
propriate: Provided, That no interlocutory relief may be 
granted except upon at least five days’ notice to the Board 
or Administrator. 


“FINDINGS OF FACT CONCLUSIVE 


‘*(e) The findings of facts by the Board or Administra- 
tor, if supported by substantial evidence, shall be conclu- 
sive. No objection to an order of the Board or Administra- 
tor shall be considered by the court unless such objection 
shall have been urged before the Board or Administrator 
or, if it was not so urged, unless there were reasonable 
grounds for failure to do so.”’ 
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B. Pertinent Provisions of the Administrative Procedure Act, 
60 Stat. 237 


“JUDICIAL REVIEW 


‘Sec. 10. (e) SCOPE OF REVIEW.—So far as neces- 
sary to decision and where presented the reviewing court 
shall decide all relevant questions of law, interpret consti- 
tutional and statutory provisions, and determine the mean- 
ing or applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise not 
in accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may be 
cited by any party, and due account shall be taken of the 
rule of prejudicial error.’’ 


APPENDIX I 
Excerpt from Opinion on Reconsideration, March 23, 1959 


‘‘Braniff also argues that there is insufficient evidence of 
record to support the award to Continental in that no esti- 
mate of revenues and expenses, no proposed schedules or 
the type of equipment to be used, were submitted by Conti- 
nental for the Dallas-Amarillo operation. We do not agree. 
On the contrary, we think the record contains sufficient 
information of a factual nature upon which to appraise the 
prospects of the Dallas-Amarillo operation. 
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‘In eases under Section 401(h), which are based on the 
position of a civic applicant, specific data of this nature 
from the carrier itself is not essential, particularly in those 
instances where the carrier is ‘unwilling’. However, in 
this case Continental did submit such material in prosecut- 
ing its application in this proceeding and, although such 
evidence was based upon flights serving Lubbock and other 
points west of Dallas, much of the material, such as the 
equipment available, estimates of indirect flying, ground 
and administrative expenses and capital expenditures, is 
equally applicable to the newly authorized Dallas-Lubbock 
and Dallas-Amarillo operations. Actual direct flying costs, 
more recent than any estimates submitted at the hearing, 
are available to the Board in the Form 41 reports filed 
monthly by the carrier, and stipulated in the record. 


“<The record shows that Continental proposed to operate 
with DC-7B and Viscount 810-D equipment, with the Vis- 
count to be used to provide service between Dallas and the 
various intermediate points, such as Lubbock, Midland/ 
Odessa, Albuquerque, El Paso, Phoenix and Las Vegas, 
originally proposed to be served by Continental. It was 
assumed that Continental would use the Viscount for the 
nonstop service awarded between Dallas and Lubbock and 
Amarillo, or whatever equipment management determined 
was necessary to meet the needs we have found to exist.” 
While Dallas did not propose schedules which it thought 
should be operated between Dallas and Amarillo, the evi- 
dence submitted adequately indicates the type of service 
which is required to meet the needs of this market. In 
these circumstances, we do not find that the absence of 
precise schedules is any barrier to our award. Competition 
and sound business management will dictate the manner in 


* As the recently-filed schedules of Continental indicate, its initial 
service pattern contemplates the operation of one daily nonstop round 
trip between Dallas and Amarillo plus two daily one-stop round trips with 
Viscount equipment. (These schedules are part of this record by stipula- 
tion of the parties.) 
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which the authorization of nonstop authority will be util- 
ized in terms of type of equipment to be flown, schedule 
frequency, and the actual time of departure and arrival.” 


‘‘The actual amount of revenue Continental will be able 
to obtain from its new operation in this market will neces- 
sarily depend upon the play of competitive forces, 1.e., the 
number and timing of Continental’s schedules, and the 
adjustments Braniff may make in its own operations. And 
as to expenses, Continental already serves both Dallas/ 
Fort Worth and Amarillo, operating a multistop connecting 
service between these points, so that the carrier would not 
have the expense of establishing new stations. Since we 
are merely enlarging operating authority between two pairs 
of points on an existing route in which we have found 
improved service needed, in which a substantial flow of 
passengers already exists, and where there is a likelihood 
of substantial market growth, we think the economic pros- 
pects of Continental’s operation are favorable. While Con- 
tinental does not have the advantage of back-up traffic as 
does Braniff to support its frequencies, we believe that 
Continental with proper timing of its schedules should be 
able to capture enough available and potential traffic in 
this market to support its service. Continental’s operation 
will impose no cost burden on the Government and, since 
the carrier is willing to undertake the operations in order 
to provide the needed service in this market and Braniff 
does not need protection, we are fully warranted in author- 
izing the service which the travelling public requires.’’ 


* Braniff itself in this proceeding proposed only “zero schedules” which 
give no indication of departure or arrival time. (Braniff Exhibit BNF 
No. 8, p. 1) This is not an unusual practice. 
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APPENDIX I 
Excerpt from Opinion on Reconsideration. March 23, 1959 


‘‘We also reject Braniff’s argument that our action herein 
is inconsistent with our decision in the Eastern Route Con- 
solidation Case, Order No. E-11606, dated July 23, 1957. In 
the Eastern Route Consolidation Case, American had re- 
quested that its restriction, which prevented it from provid- 
ing nonstop service in the Louisville-Washington market, 
be lifted. Eastern, as the only nonstop operator, was 
already providing, in a market smaller than the Dallas- 
Amarillo market, 9 frequencies a day westbound with 5 
nonstops, and 8 flights a day eastbound, of which 4 were 
nonstops. No civic witnesses attested to the need for im- 
proved service or for an additional carrier in the market 
and, in the absence of any evidence by American, there was 
little support in the record on which to base a finding of 
public convenience and necessity. Quite the reverse is true 
in this case. As we have heretofore pointed out, Dallas 
filed a complaint alleging inadequate service between Dal- 
las and Amarillo and requesting competitive trunkline serv- 
ice and both cities submitted evidence in support of the need 
for such service. Under these circumstances, we fail to see 
how the Board’s action with respect to American’s applica- 
tion in that case lends any support for Braniff’s contention 
that ‘in the light of the Board’s policy announcement in 
the Eastern Route Consolidation Case, Braniff had the right 
to assume that the Board would not award a Dallas-Amarillo 
nonstop route to Continental without affording Braniff at 
a reopened hearing the opportunity to determine the type 
of service Continental would provide in this market.’ On 
the contrary, we think the record in the present case fully 
supports the Board’s action, since, as we have found, Dal- 
las (as an applicant) and Amarillo both submitted ample 
evidence to support a finding of public convenience and 
necessity.’’ 
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STATEMENT OF QUESTIONS PRESENTED 


According to the Prehearing Conference Stipulation, 
the issues agreed upon are the following: 


1. Whether the Board’s finding that the public conveni- 
ence and nécessity required that Continental Air Lines 
be authorized to provide competitive nonstop service be- 
tween Dallas and Amarillo is supported by substantial 
evidence. 


2. Whether the Board abused its discretion or denied 
Braniff procedural due process in refusing to reopen the 


record in relation to the award to Continental of nonstop 
Dallas-Amarillo authority. 
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BRIEF FOR INTERVENOR CONTINENTAL 
AIR LINES, INC. 


Intervenor, Continental Air Lines, Inc. (hereinafter re- 
ferred to as Continental) submits the following brief in 
support of its position that the orders under review should 
be affirmed. 


I 
SUMMARY OF ARGUMENT 


Under the Supreme Court’s interpretation of the sub- 
stantial evidence rule it has been squarely held that pre- 
cise operational estimates are unnecessary to support a 
finding by the Board that the public convenience and neces- 
sity require the selection of a particular carrier to pro- 
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vide service on certain routes. Evidence relating to the 
financial condition and experience in aviation of a carrier 
is sufficient to support the selection of one carrier over 
another applicant. There is no prerequisite that the ap- 
plicant selected must have submitted detailed estimates 
as to how it would operate the route. 


It is recognized by the courts that decisions which are 
based on public convenience and necessity or in vindica- 
tion of the public interest are matters which cannot be 
calculated with preciseness. They deal largely with in- 
tangibles and imponderables. Also, the expert nature of 
the administrative body makes it logical to hamstring 
the agencies with the requirement that they must of neces- 
sity consider certain particles of evidence. A fundamental 
distinction is recognized between the consideration of evi- 
dence in an ordinary court proceeding and the considera- 
tion of the material before it by an administrative body. 
In the review of administrative decisions, the main in- 


quiry is whether on the record the agency could reason- 
ably make the finding. 


There was substantial evidence to support the finding 
that the public convenience and necessity required the 
selection of Continental and the finding that the public 
benefits that would flow from the award would outweigh 
the adverse effects on Braniff. This consisted of the evi- 
dence introduced by Continental in the Board proceeding, 
which has not been shown to be dissimilar to a Dallas- 
Amarillo operation. Also available were the complete 
operational histories of both Continental and Braniff. In 
addition, there was extensive evidence on the Dallas- 
Amarillo segment including Braniff’s operations between 
these cities. It is clear beyond question that there was 
substantial evidence to support the Board’s findings. 


Although petitioner claims that it has been wronged 
and misled by the Board’s refusal to reopen the record, 
it concedes that if the decision is supported by substantial 
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evidence the question of rehearing is a matter for agency 
discretion. Thus, the second question presented by peti- 
tioner will be effectively decided by this Court’s disposi- 
tion of the first. 


IL 
ARGUMENT 


A. UNDER THE SUBSTANTIAL EVIDENCE RULE DETAILED 
OPERATIONAL ESTIMATES BY AN APPLICANT FOR A 
PARTICULAR ROUTE ARE NOT AN INDISPENSABLE PRE- 
REQUISITE TO THE AWARD OF THAT ROUTE TO THE 
APPLICANT. 


Petitioner, in its brief, states that it is raising a simple 
‘‘substantial evidence’’ point. (Br. p. 11). As stated by 
petitioner, it is contended that in the absence of any pro- 
posal by Continental to provide competitive nonstop serv- 
ice between Dallas and Amarillo, there is no substantial 
evidence to support the Board’s findings that the public 
convenience and necessity require that Continental be au- 
thorized to provide this service. 


Continental submits that this simple issue, as stated and 
framed by petitioner, has been met squarely by the Su- 
preme Court and decided adversely to the position of 
petitioner. C. A. B. v. State Airlines, Inc., 338 U. S. 572 
(1950). No statutory changes or subsequent judicial in- 
terpretations have been cited by petitioner that would 
distinguish the rationale of the State Airlines decision 
from the instant case. 


In the State Airlines case, the Board had under con- 
sideration an area proceeding, similar to the Dallas to the 
West Case, C. A. B. Docket 7596, et al, which is the origin 
of the orders currently under review here. There were 
many applicants with many different proposals in the 
State Airlines proceeding, which was styled the ‘‘South- 
eastern States Case.’’ 


Two of the applicants in the case were State Airlines, 
Inc., and Piedmont Aviation, Inc. In its decision the 
Board denied the application of State but granted cer- 
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tain routes to Piedmont. Included in this award were 
routes for which Piedmont had made no specific proposal 
during the hearings before the Board. State sought ju- 
dicial review of this grant to Piedmont on the grounds, 
inter alia, that the decision was not supported by substan- 
tial evidence since during the proceedings before the Board 
Piedmont had not made detailed estimates of its future 
operations on these routes. State contended that this evi- 
dence was necessary to establish that Piedmont was fit, 
willing and able, as required by the statute, to operate the 
routes. 


The position of State on this issue was examined pre- 
cisely and fully by the Supreme Court: 


‘‘This contention, like others, rests almost wholly on 
the argument that Piedmont had not applied for the 
particular routes awarded and thus could not have 
evidenced its ability to handle those routes ... In 
the extensive hearings held in this area proceeding, 
each applicant was required to and did offer evidence 
concerning fitness and ability. Much of this evidence 
concerned the financial condition and experience in 
aviation of both Piedmont and State. The Board’s 
opinions show the painstaking consideration given 
this evidence. The Board found both airlines fit and 
able, but found the evidence of qualifications as be- 
tween the two weighted on Piedmont’s side. We hold 
that the conclusion was supported by substantial evi- 
dence. (Emphasis added.) 338 U. S. at 581-82. 


Continental submits that this reasoning of the Supreme 
Court is controlling with regard to the present case and 
a detailed estimate for a Dallas-Amarillo operation was 
not a necessity in order to support the Board’s finding 
that the public convenience and necessity required the selec- 
tion of Continental to provide service on this route. 


It should be emphasized that the Supreme Court not 
only found that the evidence was sufficient to support the 
finding of Piedmont’s fitness and ability, but it was also 
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sufficient to support the Board’s selection of Piedmont over 
State for the particular routes. This holding was made 
with express recognition of the fact that State had made 
a detailed proposal for the routes and Piedmont had failed 
to make any estimates whatsoever. As found by the Court, 
the extensive evidence concerning the financial condition 
and experience in aviation of Piedmont was sufficient to 
support the Board’s finding that the public convenience 
and necessity required the selection of Piedmont to serve 
these routes. This holding by the Court is especially sig- 
nificant to the issues of the instant case. Petitioner ap- 
parently has no quarrel with the Board’s finding that addi- 
tional service was necessary between Dallas and Amarillo, 
but rather it contests only the finding by the Board that 
Continental should be selected to provide this service. It 
is submitted that the extensive evidence that the Board 
had before it, including Continental’s financial condition 
and experience in aviation, was sufficient to support the 
selection of Continental for these routes. 


The rationale of the State Airlines case has been ap- 
plied by this Court in reviewing orders of the Civil Aero- 
nautics Board. This Court has affirmed the basic premise 
that precise mathematical computations are unnecessary to 
support findings of public convenience and necessity by 
an expert administrative body. In United Air Lies, Inc. 
v. C. A. B., 81 U. S. App. D. C. 89, 155 F. 2d 169 (1946), 
the Board had awarded a route to Western Airlines from 
Denver to Los Angeles. The Board made two basic find- 
ings, namely, that the service was required and that the 
award to Western would maintain it as a strong carrier. 
These findings were attacked on the ground that the Board 
did not have evidence before it with regard to a Western 
operation on the new route on a connecting basis. This 
Court found that such evidence was unnecessary to sup- 
port the selection of Western over the other applicants: 


‘‘ Adverting again to practical affairs in the business 
world, we are sure that valid and proper decisions 
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of choice are frequently made upon descriptive data 
in general terms, without precise computations, where 
the general data is well-founded and the contrast thus 
depicted is vivid. It would be idle to say that a valid 
choice between courses of action could not be made 
without precise predictions of the results of each 
course’”’.. 


* * * * 


<The conclusion to be reached is not a figure, and 
the factors from which the conclusion must be 
fashioned under the statute are not dollar amounts. 
In large part, they are imponderables. . . . Essentially, 
the selection of operators for new air routes is a task 
for administrative judgment ... An attempt to com- 
pute the result in dollars was not an indispensable 
prerequisite to the award in this case.’’ 81 U. S. App. 
D. C. at 95-96, 155 F. 2d at 173-174. 


So it follows from this Court’s reasoning in the United 
case that precise estimates of equipment, schedules, reven- 
ues, expenses and capital expenditures were unnecessary in 


the instant case in order to support the Board’s finding 
that the public convenience and necessity required the 
selection of Continental to operate nonstop between Dallas 
and Amarillo. 


This Court followed the same rationale in American 
Airlines, Inc. v. Civil Aeronautics Board, 89 U. S. App. 
D. C. 365, 192 F. 2d 417 (1951). In that case the Board’s 
award of temporary certificates to all-cargo carriers was 
under attack. It was contended that the Board’s finding 
of a large potential air freight market was not supported 
by substantial evidence. The petitioners argued that the 
Board should confine itself to a mathematical projection 
of the current air freight experience. This Court rejected 
the argument that the granting of the certificates to the 
new air cargo carriers had to be supported by precise 
mathemathical calculations of the air freight potential: 


‘‘As a matter of fact, we do not see why a precise 
figure of airfreight potential need have been found 
in order to support the grant of the temporary cer- 
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tificates.”? 89 U. S. App. D. C. at 370, 192 F. 2d at 
422. 


This Court went on to say that the development of the 
movement of property by air, which the Board had found 
to be required by the public convenience and necessity, 
was not to be thwarted by the fact that demonstrations 
with ‘‘mathematical precision”’ of the air freight potential 
had not been made. 89 U. S. App. D. ©. at 370, 192 F. 
2d at 422. 


Sumilar circumstances, in which detailed estimates were 
absent, have been before the Supreme Court in the review 
of Interstate Commerce Commission orders. In United 
States v. Detroit & Cleveland Navigation Co., 326 U. S. 
236 (1945), the award of authority to a new carrier was 
contested on the ground that the Commission did not have 
before it precise evidence relating to the future operations 
of the existing carriers. The Supreme Court noted that 


if the Commission were required to deny the new applica- 
tion on this basis, a limitation on the power of the Com- 
mission would be imposed which is not in the statute. 
326 U. S. at 240-41. The Court went on to find that the 
Commission is entrusted with a wide range of discretion- 
ary authority in the award of certificates of convenience 
and necessity. And in exercising that authority, 


‘‘[Nleither uncertainties as to the future nor the in- 
ability or failure of existing carriers to show the 
sufficiency of their plans to meet future traffic de- 
mands need paralyze the Commission into inaction.’’ 
326 U.S. at 241. 


As the Court stated, it may be that the public interest 
requires that the needs of the public be assured rather 
than left uncertain. ‘‘The Commission has the discretion 
so to decide.’’ 326 U. S. at 241. 


The reasoning and holdings developed in the foregoing 
cases are in accord with the general interpretation of the 
‘‘substantial evidence’’ rule as applied to the administra- 
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tive process. The courts have consistently recognized the 
unique and expert position of the administrative agency 
in analyzing and weighing the evidence that has been 
placed before it. Thus, the agency has not only the evi- 
dence of the particular case but also the invaluable ex- 
perience of day-to-day knowledge and regulation of a par- 
ticular industry. 


‘‘The Commission is the guardian of the public in- 
terest in determining whether certificates of conveni- 
ence and necessity shall be granted . . . Its function is 
not only to appraise the facts and to draw inferences 
from them, but also to bring to bear upon the prob- 
lem an expert judgment and to determine from its 
analysis of the total situation on which side of the 
controversy the public interest lies.’”? Umited States 
v. Detroit & Cleveland Navigation Co., 326 U. S. 236, 
241 (1945). 


In determining whether an administrative agency de- 


cision is ‘*. . . unsupported by substantial evidence... .’’ 
within the meaning of Section 10(e) of the Administrative 
Procedure Act, 60 Stat. 237, 5 U. S. C. $ 1009(e), it is clear 
that the function of the courts is limited to ascertaining 
whether there is warrant in the law and the facts for what 
the administrative body has done. In other words, it is 
not for the courts to be arbiters of the paramount public 
interest. This is the function of the Board. 


These basic principles have been aptly stated and dis- 
cussed in detail by Judge Learned Hand in NZRB v. Stow 
Mfg. Co., 217 F. 2d 900, 905 (2d Cir. 1954), cert. denied, 
348 U. S. 964 (1955): 


‘<The immunity of the Board’s conclusions from ju- 
dicial review on such occasions is a consequence of its 
putative specialized experience in the field of labor 
relations; An experience that is thought to enable it 
to appraise causes and consequences that escape the 
perception of those less widely acquainted with those 
relations. Thus, we accept the conclusions of a spe- 
cialized tribunal, made upon evidence that would not 
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prove them to an ordinary, or ‘lay’ court, so to say. 
This involves imputing to the specialized tribunal an 
access to valid general propositions which make se- 
quences causal that are not causal to untutored minds. 
Pro tanto, it involves an abdication by the ‘lay’ courts, 
and there is no general principle to solve the antimony 
of their retaining any review whatever ... In the 
ease at bar the examiner, and the Board, found that, 
not only were the respondent’s practices ‘calculated 
to... exert a telling effect to turning the men against 
the Union,’ but that they ‘did’ so. There is not the 
proverbial scintilla to justify the last conclusion; a 
‘lay’ mind would say no more than that they may well 
have done so; and, since the General Counsel has the 
burden of proof and the evidence, being neutral, the 
finding would fail. On the other hand it rs well settled 
that it must not fail, because we are to attribute to the 
Board an acquaintance with phenomena in this field, 
out of which it was reasonable to draw the conclusion 
that such practices in fact ordinarily do cause a change 
of votes.’? (Emphasis added.) 





In the landmark case, Universal Camera Corp. v. NLRB, 
340 U. S. 474, 488 (1951), the Supreme Court, in reaffirm- 
ing the test of substantial evidence on the whole record, 
specifically noted the limitations imposed upon review of 
matters in which an administrative agency is expert: 


‘¢To be sure, the requirement of canvassing ‘the whole 
record’ in order to ascertain substantiality does not 
furnish a calculus of value by which a reviewing court 
ean assess the evidence. Nor was it intended to nega- 
tive the function of the Labor Board as one of those 
agencies presumably equipped or informed by experi- 
ence to deal with a specialized field of knowledge, whose 
findings within that field carry the authority of an 
expertness which courts do not possess and therefore 
must respect.’’ 


The entire gamut of the substantial evidence rule has 
been summarized by one of the leading commentators in the 
field as follows: 
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‘‘The main inquiry is whether on the record the agency 
could reasonably make the finding.’’ Davis, Adminis- 
trative Law Treatise, Vol. 4, § 29.02 (1958). 


This effectively rules out the absolute necessity for any 
particular or specific type of evidence. In the same vein 
it has always been recognized that an administrative body 
may properly draw reasonable inferences from the facts 
proven or stipulated before it. Corn Products Refining Co. 
v. FTC, 324 U.S. 726 (1945); FTC v. Pacific States Paper 
Trade Ass’n, 273 U.S. 52 (1927). 


The courts have recognized the fundamental distinction 
that prevails in the evaluation of evidence in an ordinary 
court proceeding and the evaluation that an administra- 
tive body, functioning in its expert capacity, gives to the 
evidence before it. Questions such as those which were 
presented to the Board in the Dallas to the West Service 
Case are not simple factual issues which might involve, for 
example, the question of whether a particular person was 
at a particular place on a certain day. The issues involved 
here are considerably more complicated. They call into 
play the administrative expertness of a specialized agency 
accustomed to dealing with such issues and familiar with 
their various ramifications. 


In recognition of this factor, the courts have never re- 
quired the administrative agencies, such as the Civil Aero- 
nautics Board, to rest their findings upon precise mathe- 
matical computations or detailed estimates in awarding 
certificates of public convenience and necessity. Such a 
requirement would severely hamstring the agencies in their 
tasks delegated by the legislature. It is recognized as a 
fact of life that the agencies, to a large part, deal with in- 
tangibles or imponderables and the substantial evidence 
rule is interpreted with this view. In the final analysis, if 
there is a reasonable basis for the agency’s findings, there 
is no validity to the contention that detailed operational 
estimates are an absolute prerequisite to the Board’s award 
that it has found to be necessary in the public interest. 
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B. THE RECORD CONTAINS SUBSTANTIAL EVIDENCE TO 
SUPPORT THE BOARD’S FINDINGS. 


Petitioner complains that two basic findings by the Board 
are not supported by substantial evidence. These findings 
were that the public convenience and necessity required 
the selection of Continental to provide nonstop service be- 
tween Dallas and Amarillo and that the public benefits 
which may be expected from this authorization will out- 
weigh any adverse effects on Braniff that are likely to 
result. (Br. p. 11). Petitioner does not attack the Board’s 
finding that additional competitive service was required 
in the Dallas-Amarillo nonstop market. 


Petitioner concedes that Continental was an applicant 
for any routes that could be awarded in the Dallas to the 
West case. (Br. p. 11). As found by the Board, and un- 
contradicted by petitioner, Continental had submitted ex- 
tensive evidence in the Dallas to the West case dealing 
with every facet of its proposed operations (Tr. 12500-02). 
Detailed studies and exhibits were introduced which, among 
other things, had specific relation to schedules and equip- 
ment, revenues, expenses and capital expenditures. In- 
deed, petitioner makes no claim that the quantity or quali- 
ty of the evidence adduced by Continental was deficient. 
Its only complaint is that the mass of evidence relating 
to service in the Texas-California region did not contain 
a specific reference to the Dallas-Amarillo nonstop seg- 
ment. 


However, petitioner fails to point to any evidence in the 
record which would demonstrate that the materials sub- 
mitted by Continental for a Texas-California service are 
completely unrelated to the Dallas-Amarillo operation. 
There is no evidence in the record to show that the equip- 
ment that Continental proposed for the Texas-California 
region would be completely foreign to a Dallas-Amarillo 
operation. Likewise, there is nothing to indicate that the 
unit costs to be incurred between Dallas and Amarillo 
would be radically different from those on other parts of 
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the operation. And so on with the remainder of the pro- 
posal by Continental. In the absence of any contrary evi- 
dence, it was entirely valid and proper for the Board to 
consider the material that Continental had submitted dur- 
ing the proceeding as pertaining to an operation between 
Dallas and Amarillo. It was evidence to be weighed by the 
Board, and it meets the standard of section 10(e), namely, 
substantial evidence on the record as a whole, considering 
that which supports the agency’s findings as well as the 
evidence which is contrary to the decision. Universal 
Camera Corp. v. NLRB, 340 U. 8. 474 (1951). 


In addition to the evidence submitted by the applicants, 
the Board had before it for consideration the wealth of 
information that was contained in the stipulated materials 
(Tr. 379-81). This represented the detailed operational 
history of Continental, as well as Braniff. Included were 
balance sheets, profit and loss statements, detailed revenue 
and expense breakdowns, complete traffic results and sta- 
tisties by system and equipment type, operating certifi- 
cates, schedules and tariffs, detailed traffic flows over each 
segment of the system, and the relationship of the operat- 
ing authorities of the various carriers. In short, the Board 
had every particle of the carrier’s operations. Thus, on 
each segment of these operations, information was avail- 
able as to the traffic available, the traffic carried, the com- 
petitive situation, and the schedules and equipment oper- 
ated. System figures gave a complete revenue and ex- 
pense picture, including unit costs for each type of equip- 
ment, as well as expenses incurred at the various stations. 
In addition, a precise breakdown of the capital investment 
was available, including amounts for flight equipment, 
ground equipment and other facilities of the carrier. 


Petitioner will no doubt attempt to belittle this mass of 
information by reference to the absence of a statement 
by the Board that it has specifically considered these ma- 
terials. (Br. p. 22). In this respect petitioner misses 
entirely the distinction between evidence before an ad- 
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ministrative body and evidence before an ordinary court. 
In actuality, this information is before the Board at all 
times in its day-to-day regulation and promotion of the 
air transportation industry. The Board did not enter the 
Dallas to the West Case in a vacuum or with no previous 
knowledge of the aviation business. The operational his- 
tory of the air carriers is essentially the history of the 
Board. It is necessary and proper to consider this ma- 
terial when determining whether the Board’s findings are 
supported by substantial evidence. 


An excellent example of the use of this material is in 
the consideration of the operating certificates of the vari- 
ous applicants (stipulated into the record). If these are 
examined, it is seen that only Continental of all the appli- 
cants already had operations in both Dallas and Amarillo. 
In the absence of contrary evidence in other areas, this in 
itself is substantial evidence to support the selection of 
Continental. 


In addition, there was extensive evidence as to the Dallas- 
Amarillo segment (Tr. 12492-98). This included the eco- 
nomic characteristics of the area, the traffic flows, the 
present service and equipment operated by Braniff and 
the deficiencies in Braniff’s service. Also included, by 
reason of the stipulated material, was evidence on the re- 
lationship of the Dallas-Amarillo segment to Braniff’s 
overall system operations. 


In summary, the Board had before it in fashioning its 
decision detailed evidence relating to Continental’s pro- 
posals for the Texas-California region, in which there 
was nothing to indicate that it would be substantially 
dissimilar from a Dallas-Amarillo operation. The com- 
plete operational histories of both Continental and Braniff 
were available in deciding the Board’s awards. In addi- 
tion, there was much evidence relating to the Dallas- 
Amarillo segments and Braniff’s operations between these 
cities. It must also be emphasized that petitioner has 
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failed to point out to this Court any real evidence that 
was before the Board that would be contrary to its find- 
ings. In view of this extensive evidence available to the 
Board, it is clear beyond question that substantial evi- 
dence was available to support the selection of Continental 
and the finding that the public benefits would outweigh 
the adverse effects on Braniff. The evidence available 
here goes far beyond the States Airlines case, in which 
financial condition and experience in aviation dictated the 
selection of Piedmont as a newcomer to the airline busi- 
ness. 


C. PETITIONER CONCEDES THAT IF THE BOARD’S FINDINGS 
ARE SUPPORTED BY SUBSTANTIAL EVIDENCE THERE 
WAS NO ABUSE OF DISCRETION IN THE REFUSAL TO 
REOPEN THE RECORD. 


Petitioner goes to great lengths in claiming that it has 
been wronged and misled because the Board had reopened 
the record in another case (completely unrelated to the 
present proceeding), and it refused to reopen the record 
in the Dallas to the West Case (Br. pp. 27-33). However, 
at the end of this long dissertation, petitioner concedes 
that in the normal ease the question of granting a rehear- 
ing is committed to agency discretion and is not review- 
able. (Br. p. 33). As authority for this statement, peti- 
tioner cites Inter-City Transp. Co. v. United States, 89 F. 
Supp. 441, 443 (1948), which says that if there is evidence 
to support the findings of the agency the question of 
rehearing is a matter of discretion. 


In an attempt to circumvent this concession, petitioner 
alleges that this is not a normal case because 2 has claimed 
that the Board’s decision is unsupported by substantial 
evidence and, therefore, the Board cannot hide behind 
agency discretion. 

If it'is petitioner’s contention that the Board must grant 


a rehearing every time someone claims that its decision 
is not supported by substantial evidence, then petitioner 
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_is championing a cause that is so far afield as to make 
comment or rebuttal unnecessary. 


| If this is not petitioner’s contention, then it is unclear 
from its brief what proposition of law it is advocating 
and also why the second question has been injected into 
' this case. The disposition by this Court of the first ques- 
tion presented will necessarily decide the second question. 
It is elementary, and admitted by petitioner, that if a 
_ decision is supported by substantial evidence, rehearing is 
| a matter of agency discretion and if the decision is not 
_ supported by substantial evidence, then a rehearing is 
mandatory to render the Board’s decision valid. 


qr 
CONCLUSION 


_ Wuererore, on the basis of the foregoing reasons, it is 
| requested that the orders under review be affirmed. 


Respectfully submitted, 


C. Epwarp Leasvure 
1701 K Street, N. W. 
Washington 6, D. C. 
Leasure & PENDLETON 
Of Counsel 


August 15, 1959 
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FoR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,003 


BRANIFF AIRWAYS, INCORPORATED, Petitioner 
Vv. 


CIvIL AERONAUTICS BOARD, Respondent 
CONTINENTAL AIR LINES, et al, Intervenors 


On Petition for Review of Orders of the Civil 
Aeronautics Board 


BRIEF FOR INTERVENORS, DALLAS AND 
AMARILLO 


May It Please the Court: 


INTRODUCTORY STATEMENT 


Come now the City of Dallas, Texas and the Dallas 
Chamber of Commerce, and also the City of Amarillo, 
Texas and the Amarillo Chamber of Commerce, appearing 
as Intervenors herein, having previously been granted*per- 
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mission for leave to intervene. It will not be the purpose of 
these Intervenors to duplicate either the Statement of the 
Case as set forth by Petitioner, Braniff Airways, Incorpo- 
rated, or the facts and arguments in the brief filed herein 
by the Civil Aeronautics Board, Respondent. In fact, these 
Intervenors hereby adopt the brief of the Respondent, the 
Civil Aeronautics Board, and the arguments contained 
therein, as their own. 


HISTORY OF THE CASE IN SO FAR AS DALLAS 
AND AMARILLO ARE CONCERNED 


On January 4, 1956 the City of Dallas and Dallas Cham- 
ber of Commerce filed a Complaint with respect to the 
adequacy of its authorized air service to various cities to 
the West, including the City of Amarillo, Texas. That 
Complaint was given a Civil Aeronautics Board Docket 
No. 7596, et al. Subsequent to that time a number of 
Petitions for leave to intervene were filed by other cities, 
including one filed by the City and Chamber of Commerce 
of Amarillo, Texas, all under the docket No. 7596. At the 
time the Application of Dallas, referred to above, and the 
intervention filed by Amarillo were placed on the docket 
both of such cities, together with their respective Cham- 
bers of Commerce, recognized that needed improvements 
in the air service offered between Dallas and Amarillo 
were long overdue, and that relief was needed very 
promptly. It has now been more than three and one-half 
years since Dallas’ Application was filed; certainly, fur- 
ther delay of the additional and improved service awarded 
under the provisions of Board Order No. E-13,503 will 
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force the air travelers between Dallas and Amarillo to an 
even greater delay; it would indeed upset the service which 
has been so successfully inaugurated and force the public 
parties back to a situation where for an indefinite period 
they would be compelled to rely upon a service pattern 
which the Board has found to be wholly inadequate to meet 
the needs of the traffic involved. 


BRANIFF’S BASIC ADMISSIONS 


1. “Petitioner (Braniff) concedes that Respondent’s pri- 
mary function is the vindication of the public interest and 
not the vindication of private interests.” (Page 32, Braniff 
Brief) 


2. “Petitioner does not now nor has it ever contended 


that the establishment of competitive non-stop service be- 
tween Dallas and Amarillo was not properly in issue in this 
case. Petitioner concedes that this issue was raised by the 
Complaint filed by the City of Dallas.” (Page 10, Braniff 
Brief) 


3. “Petitioner does not contest in this Court Respond- 
ent’s finding that the public interest requires the estab- 
lishment of competitive non-stop service between Dallas 
and Amarillo.” (Page 10, Braniff Brief) 


4. “Petitioner does not now nor has it ever contended 
that the failure of Continental to apply specifically for 
non-stop authority between Dallas and Amarillo renders it 
ineligible for an award of such authority. Since the issu- 
ance of competitive Dallas-Amarillo service was an issue 
in this case and since Continental’s application contained 
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the usual catch-all clause, Petitioner concedes that Conti- 
nental could be considered as an applicant for that route.” 
(Page 11, Braniff Brief) 


THE PUBLIC NATURE OF THIS PROCEEDING 


It is important, we think, for the Court to keep in mind 
that this case began, not in an Application of Continental 
or of any other carrier, but that it had its basic roots in 
an Application of the public parties, which so far as this 
case is concerned, were the Cities and Chambers of Com- 
merce of Dallas and Amarillo, Texas, respectively. The 
legal basis for this proceeding is found in Section 401 (h) 
of the Civil Aeronautics Act of 1938, as amended. That 
Section of the Act reads in part as follows: 


“The Board, upon petition or complaint, or upon its 


own initiative, after notice and hearing, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and neces- 
sity so require * * *. Any interested person may file 
with the Board a protest or memorandum in support 
of or in opposition to the alteration, amendment, modi- 
fication, suspension or revocation of a certificate.” 
The corporate cities, Dallas and Amarillo, together with 
their respective Chambers of Commerce counterparts, initi- 
ated an investigation of this kind, as provided by Section 
401(h), and the Board set up a hearing to take evidence on 
the issues involved in the matter. Then the public parties 
presented ample data to demonstrate the community of 
interest between Dallas and Amarillo, and they provided 
further data to show the need for the service sought be- 


tween Dallas and Amarillo. The City of Dallas went still 
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further and presented detailed and exhaustive facts in 
support of its Application. In its Exhibits DAL 10.01, and 
10.02, the City and Chamber of Commerce of Dallas, Texas 
presented a careful analysis of existing service between 
Dallas and Amarillo, Texas. In its Exhibit No. 8.02 the 
City and Chamber of Commerce of Amarillo, Texas set out 
a comparison of service offered by Braniff between Dallas 
and Amarillo in September, 1953 and December, 1956. 
Exhibit No. SWC 5.01 shows that Dallas is Amarillo’s 
largest origin-destination passenger market by a wide 
margin. Civic witnesses, both in Amarillo and Dallas, testi- 
fied as to their need for frequent trips between Dallas and 
Amarillo. Exhibits offered by the two cities showed that 
Dallas supplied more hotel registrants at Amarillo than 
any other city and was second only to Lubbock, a com- 
munity 110 miles south of Amarillo, in telephone calls to 
Amarillo; that Dallas received more telegrams from Ama- 
rillo than any other city and had a greater amount of bank 
transfers with Amarillo than with any other city. (Exhib- 
its 7-7.00, 7.01, 7.02, 7.03.) A witness for Dallas, Mr. 
James C. Buckley, who is a Transportation Consultant, 
showed in DAL Exhibit 11.01 his forecast of 18,316 origin- 
destination passengers and 5,516,068 origin-destination 


passenger miles available between Dallas and Amarillo in 
1958. 


In spite of the overwhelming need for competitive service 
between Dallas and Amarillo in order to serve the public 
interest, the private party, Continental, did not go forward 
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and propose a complete set of schedules or a dollar and 
cent break-down of the actual expenses which it would 
incur if it operated between Dallas and Amarillo. Braniff 
complains (pages 12-13 of its brief) that Continental did 
not indicate what equipment it would place on the route 
between Dallas and Amarillo, and did not present any 
evidence of the capital expenditures and the additional 
employees which would be required if it operated between 
Dallas and Amarillo. In so far as the schedules are con- 
cerned it seems to us that even had Continental filed a set 
of proposed schedules, it would have meant nothing more 
than the so-called “zero” schedules as were filed by Braniff 
in the case for some of the points between which it sought 
service. Moreover, it is obvious that an airline, when it 


begins operations, is not bound to its proposal of schedules 


at the time of the hearing, these being mere estimates. 


With there having been placed in evidence the testimony 
referred to above with respect to the public need, the fore- 
casts of passengers, etc. available to satisfy this new sched- 
ule of service which Dallas and Amarillo sought, there 
remains only direct evidence from Continental as sought by 
Braniff, of direct testimony of (a) equipment and sched- 
ules, (b) revenues, (c) expenses, and (d) capital expendi- 
tures. It seems obvious to us that all of these items could 
be inferred by the evidence placed in the record by the 
parties with respect to service to Lubbock since Lubbock 
and Amarillo are approximately the same distance from 
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the City of Dallas and would have approximately the same 
needs in these four items. Although it is argued by Braniff 
that there is no direct evidence from Continental on these 
points, the power of the Board to lift the restriction on 
Continental and to compel them to give non-stop service 
between Dallas and Amarillo should not be denied at the 
expense of the overwhelming public need. Certainly the Act 
did not mean to leave it within the exclusive control of a 
private party to determine whether or not the need for 
public service should be satisfied. Particularly is this true 
when the Board under Section 401(h) of the Civil Aero- 
nautics Act is given the power 

“to alter, amend, modify, or suspend any such certifi- 

cate, in whole or in part, if the public convenience and 

necessity so require’. 

If the decision in this case is to be placed on the narrow 
ground proposed by Braniff in its brief, then the city 
parties are helpless in the filing of an Application and 
neither the city parties, however diligent they may be in 
securing data for the record, nor the Board itself would 
have any ability to control or determine if and when a city 


or community is to receive service. Under the circumstances 


as Braniff argues in this case, if no airline chose to come 
forward and submit a set of sample schedules or to say, 
“we will spend X dollars and use Y type of planes”, then 
no service could be granted and none could be established 
by orders of the Board, no matter what else might exist in 
the case. Let us examine Braniff’s proposal on this point a 
little further. 
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PUBLIC INTEREST IN AIR TRANSPORTATION 
CANNOT BE MADE SUBJECT TO THE 
ACTIVITIES OF A PRIVATE 
CARRIER 


There was nothing to prevent Braniff from inquiring 
of Continental’s witnesses while they were on the stand as 
to whether or not they had any intention of offering service 
to Amarillo and if so, what schedules and what expenses 
might be expected to accrue as a result of such operation. 
Braniff concedes that the competitive service between Dal- 
las and Amarillo was in issue in the case. Since it was an 
issue in the case, if Braniff had had any interest in the 
subject of whether or not Continental might be awarded the 
service, it could certainly have ascertained the answers 


with a few short questions, on cross-examination of Conti- 
nental’s witnesses. 


THE SCOPE OF THE ACTION COMPLAINED OF 
BY BRANIFF 


This award of non-stop rights to Continental as competi- 
tive to Braniff Airways’ routes between Dallas and Ama- 
rillo involves only a very slight change from the existing 
authority which Continental already possesses. Continental 
already has station installations at Dallas and Amarillo, 
its pilots are already familiar with the routes between these 
two cities and it already offers partial competition to 
Braniff in these markets. The most that can be said for the 
award of Continental’s non-stop right to Amarillo is that 
it is the liberalizing of an operating authority on an exist- 
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ing route. Had Braniff been denied the right to cross- 
examine Continental’s witnesses on any of the material, the 
lack of which they now complain about, they would be in a 
much better position in this Court to contest the finding and 
order of the Board with respect to Amarillo. As it is, how- 
ever, having passed up any opportunity for cross-examina- 
tion, having failed either through inadvertence, or through 
decisions of legal strategy, to raise the question, it appears 
to these intervenors that the admitted needs of the public 
for this competitive service, as evidenced by the petition 
and intervention of Dallas and Amarillo respectively, and 
the acknowledged fact that the public convenience and 
necessity demand the service, should not be overthrown by 
the Courts, to make the shadow of legality prevail over the 
substance of the public’s need and right to the services. 


WHEREFORE, intervenors, Dallas and Amarillo, argue 
that the Orders of the Board as complained of by Braniff 
be affirmed and that the relief prayed for by Braniff 
should be denied. 


Respectfully Submitted, 


GEORGE S. TERRY 


Attorneys for the City and Cham- 
ber of Commerce of Dallas, Texas 
and the City and Chamber of 
Commerce of Amarillo, Texas 


August 15, 1959 
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I hereby certify that I have this day served copies of 
the foregoing Brief for Intervenors, Dallas and Amarillo 
on all parties of record in this proceeding by causing copies 
to be mailed, postage prepaid, and properly addressed 
either to the parties or their attorneys of record, as per 
the accompanying Certificate of Service. 


GEORGE S. TERRY 
August 15, 1959 
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CERTIFICATE OF SERVICE 


I hereby certify that I have heretofore on August 15, 
1959 served the foregoing Brief of Intervenors, Dallas 


and Amarillo, on all of the following parties by mailing 
copies thereof properly addressed with postage prepaid 
to each of the following: 


Hubert A. Schneider, 815—15th Street, N.W., Washing- 
ton 5, D. C., for Braniff Airways, Incorporated. 


Edward L. Colby, Municipal Airport, Lubbock, Texas, 
for the City of Lubbock, Texas. 


Jerrold C. Scoutt, Jr., Bowen & Scoutt, 500 Wyatt Build- 
ing, Washington, D. C., for California Eastern Aviation, 
Ine. 


Herman F. Scheurer, Jr., Leasure & Scheurer, 1701 K 
Street, N.W., Washington, D. C., for Continental Air Lines, 
Ine. 


R. S. Maurer, Delta Air Lines, Atlanta Airport, Atlanta, 
Georgia, for Delta Air Lines, Inc. 


Harold L. Russell, Gambrell, Harlan, Russell, Moye & 
Richardson, 825 Citizens and Southern Bank Building, 
Atlanta, Georgia, for Eastern Air Lines, Inc. 


Richard A. Fitzgerald, 920 Southern Building, Washing- 
ton, D. C., for National Airlines, Inc. 


D. P. Renda, 6060 Avion Drive, Los Angeles, California, 
for Western Air Lines, Inc. 


Peter S. Craig, Covington & Burling, 701 Union Trust 
Building, Washington, D. C., for American Airlines, Inc. 


Henry P. Bevans, Chadbourne, Parke, Whiteside & Wolff, 
25 Broadway, New York, New York, for Trans World 
Airlines, Inc. 
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John T. Lorch, Mayer, Friedlich, Spiess, Tierney, Brown 
& Platt, 231 South LaSalle Street, Chicago, Illinois, for 
United Air Lines, Inc. 


Albert S. Grissard, Koteen & Burt, 886 Wyatt Building, 
Washington 5, D. C., for Bonanza Air Lines, Inc. 


Gerald P. O’Grady for the City and Chamber of Com- 
merce of Albuquerque, New Mexico. 


Don Nielson, Bonanza Air Lines, Box 391, Las Vegas, 
Nevada, for Bonanza Air Lines. 


James C. Wright, Jr., for the City and Chamber of Com- 
merce of Fort Worth, Texas. 


Clinton Owsley and Joseph A. Foster for the City and 
Chamber of Commerce of Houston, Texas. 


Howard W. Cannon for the City and Chamber of Com- 
merce of Las Vegas, Nevada. 


Lloyd S. MacDonald for the City and Board of Port 
Commissioners of Oakland, California and the Oakland 


Chamber of Commerce. 


Aaron W. Reese for the Harbor Commission of San Diego, 
California, and the San Diego Chamber of Commerce. 


Dion R. Holm and Thomas M. O’Connor for the Public 
Utilities Commission of the City and County of San Fran- 
cisco, California. 

Jack K. Ayer, Trans-Texas Airways, International Air- 
port, Houston, Texas, for Trans-Texas Airways. 


James L. Highsaw, Jr.,620 Tower Building, Washington, 
D. C., for Central Airlines, Inc. 


Harry A. Bowen, Bowen & Scoutt, 500 Wyatt Building, 
Washington, D. C., for Frontier Airlines, Inc. 


Robert E. Redding, 415 Hig Building, Silver Spring, 
Maryland, for Southwest Airways Company. 


S. G. Johndroe, Jr., City Hall, Fort Worth, Texas, for the 
City and Chamber of Commerce of Fort Worth, Texas. 
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J. Kerwin Rooney, Grove Street Pier, Oakland, Cali- 
fornia, for the City and Chamber of Commerce of Oakland, 
California, and the Board of Port Commissioners. 


James H. Eubanks, Amarillo Building, Amarillo, Texas, 
for the City and Chamber of Commerce of Amarillo, Texas. 


Erle A. Taylor, Midland Air Terminal, Midland, Texas, 
for the City and Chamber of Commerce of Midland, Texas. 


H. L. McCune, Jr., Box 681, International Airport, El 
Paso, Texas, for the City of El Paso, Texas. 


Joe Cooley, Box 2281, Abilene, Texas, for the City and 
Chamber of Commerce of Abilene, Texas. 


James M. Verner, Turney and Turney, 2001 Massachu- 
setts Avenue, N.W., Washington, D. C., for the Tucson Air- 
port Authority. 


Frank J. Needles, 206 City Hall, San Francisco 2, Cali- 
fornia, for the City and County of San Francisco and the 
San Francisco Chamber of Commerce. 


A. R. Allen, 404 S. Bixel Street, Los Angeles 15, Cali- 
fornia, for the Los Angeles Chamber of Commerce. 


Frederick B. Holoboff, 271 Civic Center, San Diego, 
California, for Harbor Commission and the Chamber of 
Commerce of San Diego, California. 


Clifford J. VanDuker, Post Office Box 3390, Rincon 
Annex, San Francisco, California, for the California State 
Florists Association. 


E. Dale Elliott, 400 Cold Avenue, Albuquerque, New 
Mexico, for the Albuquerque Chamber of Commerce. 


William C. Eliot, City Attorney, Phoenix, Arizona, for 
the City of Phoenix, Arizona. 
Ralston O. Hawkins, City Hall, Las Vegas, Nevada, for 


the City and Chamber of Commerce of Las Vegas and the 
Clark County Board of Commissioners. 








14 


V. Rock Grundman, Civil Aeronautics Board, Washing- 
ton, D.'C., for the Bureau of Air Operations. 


O. D. Ozment, Chief, Litigation and Research Division, 
Civil Aeronautics Board, Washington 25, D. C., for the 
Civil Aeronautics Board. 


GEORGE S. TERRY 
Attorney for the City of Dallas 
and Dallas Chamber of Com- 
merce and the City of Amarillo 
and Amarillo Chamber of Com- 
merce 


August 15, 1959 
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No. 15,003 


—_—_——_ 


Branirr Arrways, Incorporated, Petitioner 
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ContINenTAL Air Lines, Et Au., Intervenors 
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On Petition for Review of Orders of the 
Civil Aeronautics Board 


REPLY BRIEF FOR PETITIONER 


— ee 


Preliminarily, it is worthy of note that neither Respond- 
ent nor the Intervenors make any contention in their briefs 
that Respondent’s original decision of February 12, 1959 
was legally adequate. They apparently concede that this 
decision was legally deficient in failing to set forth an 
adequate basis for Respondent’s findings. They now rely 
entirely upon Respondent’s Opinion on Reconsideration of 
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March 23, 1959 which sought belatedly to supply on an 
ex post facto basis the ‘‘substantial evidence’’ which 
was so clearly lacking in Respondent’s original decision. 
Accordingly, this Court may concentrate its review on the 
legal sufficiency of Respondent’s Opinion on Reconsidera- 
tion. If that decision fails, as we believe it must, then the 
original decision also fails. 


1. The State Airlines Case is not applicable 


Both Respondent, Civil Aeronautics Board, and Inter- 
venor, Continental Air Lines, place primary reliance on 
the decision of the Supreme Court in Civil Aeronautics 
Board v. State Airlines, 338 U.S. 572 (1950). It is Peti- 
tioner’s contention, however, that the State Airline Case, 
although having a superficial similarity to the instant case, 
has no application to the issues presented by Petitioner. 


In the State Airline Case, the Supreme Court rendered 
three separate holdings: 


(a) The Court first held that the application filed by 
Piedmont Aviation, including its catch-all clause, was suffi- 
cient ‘to permit Respondent to award certain routes to 
Piedmont despite the fact that these routes had not been 
specifically applied for by Piedmont. 


This holding has no relevance to this proceeding. Peti- 
tioner has not raised any question concerning Continental’s 
failure to apply specifically for the Dallas-Amarillo route. 


(b) The Court further held that State Airlines was 
fairly on notice that Piedmont might be considered for 
the routes awarded to it and that State Airlines had had 
a fair opportunity (at a limited rehearing granted by 
Respondent) to show what additional evidence it could 
offer against Piedmont’s fitness and ability to operate these 
routes State Airlines had contended that it could have 
shown that it was more fit and able than Piedmont to op- 
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erate these routes had it known that Piedmont would be 
considered for them. 


This holding of the State Airlines Case is also irrelevant 
to this proceeding. Petitioner has raised no question as 
to the fitness and ability of Continental to operate the 
Dallas-Amarillo route. Petitioner has not contended that 
Continental does not possess the requisite financial re- 
sources and management capability to operate this route. 
Petitioner’s problem is that there is no evidence in the 
record showing how Continental planned to employ this 
capability to operate the Dallas-Amarillo route (use of 
equipment, frequency of service, schedules, estimated rev- 
enues, estimated expenses, etc.). Without such evidence 
there is no basis for Respondent’s finding that the public 
advantages flowing from Continental’s operation of this 
route would offset the disadvantages sustained by Peti- 
titioner. 


Significantly, in the State Airlines Case, State Airlines 
was granted at least a limited rehearing on the issues 
raised by it. In the instant case, not even this much was 
accorded to Petitioner. 


(c) The Supreme Court further held that Respondent’s 
finding that Piedmont was more fit and able than State Air- 
lines to operate the route involved was supported by sub- 
stantial evidence even though Piedmont had not proposed to 
operate the particular route awarded to it. The Court held 
that the evidence offered by Piedmont as to its general 
‘‘financial condition and experience in aviation’’, which 
was carefully considered by Respondent, supported the 
conclusion that Piedmont was more fit and able than State 
Airlines to operate the route awarded to Piedmont. The 
Court found that this evidence was as applicable to the 
route awarded to Piedmont but not applied for as it was 
to the route for which Piedmont had applied. 


This holding is also irrelevant to the point raised by 
Petitioner here. There is not presented here a contest be- 
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tween rival applicants for authority to operate a new 
air service. There is not presented here any problem of 
comparative fitness, willingness and ability. Evidence of 
one’s ability to operate a particular route may well be 
‘equally applicable’? to another route substantially simi- 
lar thereto, and such evidence might well constitute sub- 
stantial evidence to support a Board finding of greater 
fitness and ability to operate the latter route. However, 
that is a far ery from the proposition advanced by Re- 
spondent here that evidence as to the manner in which Con- 
tinental intended to operate routes other than the Dallas- 
Amarillo route is substantial evidence to support a finding 
that the public benefits which would flow from the opera- 
tion of this latter route by Continental would offset the dis- 
advantages to Braniff. 


The only analogy between the State Airlines Case and 
this case lies in two areas: 


(a) Neither Piedmont in the State Airlines Case nor 
Continental in the instant case had applied for the routes 
awarded them. The Supreme Court held in the State Air- 
lines Case that this made no difference. Petitioner agrees, 
and has raised no point here concerning Continental’s lack 
of a specific application for a Dallas-Amarillo route. 


(b) In the State Airlines Case a lack of substantial evi- 
dence to support a finding of comparative fitness, willing- 
ness and ability was alleged. In the instant case, a lack of 
substantial evidence to support a finding of public benefits 
outweighing private harm is alleged. In the State Airlines 
Case the Court held that substantial evidence did exist 
to support the Board’s finding. That holding, however, 
is of no assistance to this Court. Here the Court must 
determine on the basis of this record whether substantial 
evidence exists to support the finding in question. 


Respondent and Intervenor have overstated the holdings 
of the State Airlines Case. In effect, they argue that this 





4) 


decision has practically eliminated the substantial evidence 
rule in air route cases. The State Airlines Case does not 
go that far. Its holding on the substantial evidence ques- 
tion is limited to the factual situation there presented. 
Its other holdings (lack of a specific application and lack 
of notice) are irrelevant here, since Petitioner raises no 
question calling for their application. 


It is important to remember that the State Airlines Case 
involved the establishment of an air route where none 
existed, and that the issues raised by that case on appeal re- 
lated to the comparative fitness, willingness and ability 
of two rival applicants to operate that route, one of which 
had specifically applied for it and another which had not 
applied for it but had applied for other similar routes 
in the area. The instant case is quite different. Here 
the problem concerned the establishment of a service com- 
petitive to that operated by Petitioner. The establishment 
of competitive service requires quite different supporting 
findings than the establishment of a new service and it is 
here where Petitioner and Respondent part company in 
their interpretation of the holding in the State Airlines 
Case. 


In determining whether to authorize a particular carrier 
to provide a competitive air service, Respondent is re- 
quired to take into consideration under Section 102 of the 
Federal Aviation Act whether this will ‘‘foster sound 
economic conditions’’ in air transportation and whether 
the competition which will flow from this authorization is 
such as will ‘‘assure the sound development of an air trans- 
portation system.’’ Respondent sought to accommodate 
these considerations in its decision by stating that the 
public advantages which would flow from the certification 
of Continental would offset the disadvantages which Braniff 
would sustain. Petitioner contends, however, that this 
finding is valid only if supported by substantial evidence 
as to the manner in which Continental proposed to pro- 
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vide this competitive service between Dallas and Amarillo. 
In the absence of any information concerning schedules, 
equipment, revenues, expenses, etc., the Board had no way 
of determining the extent to which the establishment of 
this competition by Continental would ‘‘foster sound eco- 
nomie conditions’? or whether it was to the extent nec- 
essary to ‘‘assure the sound development of an air trans- 
portation.”’ As far as Respondent knew, Continental might 
have provided this competition with a single daily DC-3 
flight in the middle of the night (which would have been 
no competition at all and would have provided no public 
benefits), or Continental might have provided it with 10 
Viscount flights spread out over the day and calculated 
to smother Petitioner’s service by flooding the market with 
excess service and thereby creating chaotic ‘‘economic con- 
ditions.’’? These may be extreme possibilities, but they 
demonstrate that Respondent simply did not know, and had 
no basis for knowing, whether the competition which Con- 
tinental would offer would ‘‘foster sound economic condi- 
tions’? or would ‘‘assure the sound development”’ of air 
transportation. Respondent had nothing to go on; it 
could only guess. Using the identical language employed 
by Respondent in the Eastern Route Consolidation Case 
cited at pages 27 and 28 of Petitioner’s Brief, one can say 
that Respondent could not turn to any evidence of record 


‘In appraising the extent of the public benefits that 
would flow from [Continental’s] authorization, and 
also in determining whether the extent of the competi- 
tion which [Continental] contemplates is reasonably 
related to the character of the market and of the car- 
riers.”’ 


2. “Substantial evidence” and “precise mathematical 
computations” are not synonymous 


Both Respondent and Intervenor Continental misstate 
Petitioner’s position with respect to the necessity for sub- 
stantial evidence. They seek to equate ‘‘substantial evi- 
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dence’’ with ‘‘precise mathematical computations,’’ ‘‘pre- 
cise estimates,’’ ‘‘detailed estimates,’’ ‘“precise methods,”’ 
etc. (Intervenor’s Brief, pages 5-10; Respondent’s Brief, 
pages 13, 19, 23, ete.) They then cite a series of cases in 
which it has been held that ‘‘precise estimates,’ etc. are not 
necessary to support findings of public convenience and 
necessity. 


Petitioner finds no fault with the cases cited by Respond- 
ent and Intervenor. However, these cases are inapposite. 
Petitioner has not contended that Respondent was re- 
quired to base its finding of public benefits versus private 
disadvantages upon precise estimates or statistics with re- 
spect to the manner in which Continental proposed to pro- 
vide competitive service between Dallas and Amarillo. The 
simple fact is that the Board relied upon nothing by way 
of evidence, whether it be precise or imprecise. It relied 
solely upon its so-called judgment or expertise. There is 
nothing in the record of either a precise or general nature 
indicating what equipment Continental would use. There is 
nothing in the record of either a precise or general nature 
indicating the frequency of service Continental would pro- 
vide. There is nothing in the record of either a precise or 
general nature indicating what revenues Continental would 
derive from such service, or what expenses it would incur. 
Petitioner has never contended that Respondent had to dot 
the last ‘‘i’? or cross the last ‘‘t’’ with respect to these 
subjects. Petitioner has simply contended that there was 
a total absence of any evidence of this nature bearing upon 
the Dallas-Amarillo route, and that the record should have 
been reopened to receive some evidence thereon to support 
Respondent’s finding that the public benefits flowing 
from the operation by Continental of nonstop service 
between Dallas and Amarillo outweighed the disadvantages 
which Petitioner might sustain. Petitioner recognizes that 
schedules may change, that estimates may vary, etc., but 
here the Board did not have even the slightest indication 
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of how Continental proposed to provide a Dallas-Amarillo 
service. 


3. The “evidence” relied upon by Respondent is not substantial 


Both Respondent and Intervenor Continental devote con- 
siderable portions of their briefs to an elaboration of the 
evidence offered by Continental with respect to its specific 
proposals (i.e., routes other than the Dallas-Amarillo 
route), and to the argument that this other evidence was 
‘‘equally applicable’? to the Dallas-Amarillo operation. 
To the extent that these statements possess any validity 
they might better have been stated in the Board’s original 
Opinion or in its Opinion on Reconsideration.’ Petitioner 
cannot escape the strong impression that these statements 
are offered now as counsel’s afterthoughts in an effort to 
supply what should have been supplied by Respondent 
itself in its formal opinions. However, be that as it may, 
thev still fall far short of constituting substantial evidence. 


4. Respondent's arguments do violence to Respondent’s 
precedents and procedures 


Respondent argues (pages 19-27) that it did not need to 
have before it even a general plan of operation by Conti- 
nental for nonstop service between Dallas and Amarillo in 
order to conclude that ‘‘the public benfits which may be 
expected from this authorization will outweigh any adverse 
effects on Braniff that are likely to result.’’ It states that 


1The Court will note, for example, the elaborate computations set forth 
in the lengthy footnote on p. 24 of Respondent’s Brief. These appear there 
for the first time, and Respondent argues that ‘‘nothing would have been 
gained by setting forth these computations in the Board’s opinion.’’ If 
that be so, what useful purpose is served by setting them forth for the 
first time in brief to this Court on reviewf In any event, when evidence is 
presented for the first time on brief there is, to quote Respondent: 


‘*no way of fairly assessing the soundness of these new estimates 
through the established procedure of cross-examination.’’ Service to 
Phoeniz Case, Supplemental Opinion on Reconsideration, decided December 
20, 1957, Order No. E-12039, Mimeo. Op. p. 6. 
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there was no necessity for Continental to show proposed 
schedules, or to indicate what type of equipment it proposed 
to operate. It states that it was unnecessary for Continen- 
tal to submit any traffic and expense estimates relating to 
this service. It is difficult for Petitioner to take these 
statements seriously. Petitioner cannot believe that Re- 
spond really intends to take such an extreme position. 


In case after case for 20 years, Petitioner has given 
careful consideration in its new route decisions to such 
matters as schedules, equipment, revenues, and expenses as 
submitted by an applicant in support of its proposal. It has 
done so in order to evaluate the public benefits which might 
be expected to flow from approval of that carrier’s pro- 
posal. Indeed, one can safely say that there has never been 
a case presented to Respondent for decision where a car- 
rier seriously proposed a new service but did not submit 
detailed exhibits showing the schedules it proposed to 
operate, the equipment it proposed to use, the traffic it 
expected to attract, and expenses it expected to incur, ete., 
all for the purpose of showing what public benefits could be 
expected to flow from its proposal and at what cost. In the 
Eastern Route Consolidation Case, supra, Respondent gave 
as a reason for reopening the record the fact that: 


‘¢ American did not introduce any evidence of the pro- 
posed schedules it would offer in providing this service. 
The absence of proposed schedules leaves a large ele- 
ment of uncertainty as to both the volume and the 
quality of the service that would be offered.’’ (Initial 
Brief, p. 28.) 


This is but one example of the importance which Respond- 
ent has always attached to evidence of this type.” A mul- 


2 Respondent points out in its brief (footnote 17, page 28), that Braniff 
itself did not present precise schedules in connection with the proposals 
advanced by it in this case, Although the schedules proposed by Braniff 
did not indicate the exact time of departure and arrival, they did indicate 
the number of daily flights proposed, the type of schedules proposed (ie., 
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titude of similar examples could be cited. The following 
are representative: 


‘‘The record shows that Northwest is fully capable of 
inaugurating the necessary competitive service at this 
time. Northwest contemplates providing three turn- 
around round trips per day between Pittsburgh and 
Detroit, using DC-6B equipment.’’ New York-Chicago 
Service Case, decided August 21, 1956, Order E-10550, 
Mimeo. Op. p. 6. 


‘“‘The benefits of Eastern’s proposed single-plane 
service between Norfolk and points southwest of At- 
lanta are not greatly different from those Delta could 
offer. While Eastern presents a definite proposal for 
through-plane service to Birminghan, New Orleans and 
Houston, such service is predicated upon a frequency 
of two round trips a day.’’ Norfolk-Atlanta Non-Stop 
Investigation, decided July 12, 1955, Order E-9381, 
Mimeo. Op. p. 4. 


‘‘Of course, we are aware that many of TWA’s sched- 
ules will be somewhat slower than some of the inter- 
change flights, and that TWA did not propose any 
departure times or in the use of more modern equip- 
ment.’’ St. Louts-Southeast Service Case, decided 
September 30, 1958, Order E-13026, Mimeo. Op. p. 12. 


‘*By the selection of Northwest, these passengers will 
be afforded the benefits of single-carrier and single- 
plane service. Northwest has proposed one-plane 
service to Miami from such points as Milwaukee, 
Madison, Rochester, Twin Cities, Fargo, Grand Forks, 
Winnipeg, Great Falls, Billings, Spokane, Portland 
and Seattle.’’ Great Lakes-Southeast Service Case, 
esa pentane 30, 1958, Order E-13024, Mimeo. 
D. De, aes 


Respondent’s present casual attitude towards this type 
of evidence is totally inconsistent with established ad- 


whether first-class, coach, or a combination of both), the type of equipment 
to be used, the elapsed time between stations, and whether these schedules 
originated and terminated at the particular cities involved or whether they 
originated and terminated at distant poimts, thereby presenting risks of 
delay and irregularity of service. All of this information could be derived 
from the schedule information presented by Braniff. None of it could be 
derived from the information offered by Continental. 
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ministrative practice in proceedings before Petitioner. For 
| as long as Counsel for Petitioner can remember, Respond- 
' ent’s own attorneys assigned to new route proceedings 
have consistently taken the position at prehearing con- 
| ferences that applicants proposing new service must present 
| exhibits showing proposed schedules, equipment, revenues, 
| expenses, etc. Such information was requested by Bureau 
Counsel in this case (Tr. 383). Clearly, such information 
' would not be requested unless Respondent deemed it to 
have some significance. 


We believe that we can safely say that this is the first 
_ instance where Respondent has established, without further 
| hearing, a competitive route from one terminal city to 
' another, where such competitive service was not proposed 
| by the earrier to which it was awarded, where no evidence 
was submitted by that carrier as to how it would operate 
| that competitive service, and where no showing was made 
of what public benefits would flow from a competitive opera- 
tion of that nature. 


| What Petitioner cannot understand is why Respondent 
| is adamant in refusing to provide an opportunity to 
_ develop substantial evidence on the question presented. 
_ Had rehearing been granted as requested in March of this 
' year, the entire matter could have been explored in an 
- entirely legal manner in a matter of a few days. Instead of 
this easy, practical, and legal path, Respondent insists, at 
| great expense to itself and to Petitioner, in making this a 
test case of the extent to which it can rely on its own 
expertise. If Respondent prevails here, then for all prac- 
| tical purposes judicial review of its decisions in route pro- 
ceedings is eliminated. 


5. The substantial evidence rule imposes obligations upon 
Respondent, not upon Petitioner 
In its Initial Brief (pp. 14 et seq.) Petitioner contested 
the statement made by Respondent in its Opinion on Re- 
consideration that much of the evidence offered by Conti- 








12 


nental with respect to route proposals other than the Dallas- 
Amarillo route were ‘‘equally applicable’’ to the Dallas- 
Amarillo route. Petitioner pointed out that Respondent had 
not identified what this other evidence was and had not 
indicated in what manner it was ‘‘equally applicable.”’ 


Intervenor, Continental, seeks to answer this contention 
in a novel way as follows: 


_ *¢However, petitioner fails to point to any evidence 
in the record which would demonstrate that the mate- 
rials submitted by Continental for a Texas-California 
service are completely unrelated to the Dallas-Amarillo 
operation. There is no evidence in the record to show 
that the equipment that Continental proposed for the 
Texas-California region would be completely foreign 
to a Dallas-Amarillo operation. Likewise, there is 
nothing to indicate that the unit cost to be incurred 
between Dallas and Amarillo would be radically dif- 
ferent from those on other parts of the operation. And 
so on with the remainder of the proposal by Conti- 
nental. In the absence of any contrary evidence, it was 
entirely valid and proper for the Board to consider 
the material that Continental had submitted during 
the proceeding as pertaining to an operation between 
Dallas and Amarillo. * * * *’’ (Intervenor’s Brief, 
pp. 11-12) 


By the foregoing the Intervenor seeks to shift the burden 
to Petitioner for establishing that such other evidence was 
not ‘‘equally applicable’’. Intervenor contends that if 
Petitioner ‘‘fails to point to any evidence in the record’’ 
which would demonstrate the inapplicability to the Dallas- 
Amarillo operation of the exhibits offered by Continental 
covering other routes, such exhibits are presumptively 
‘‘applicable’’. 


The substantial evidence rule does not permit an agency 
to make a general statement that certain unidentified 
evidence is ‘‘equally applicable’’ and then to sit back and 
place the burden on others who contest the statement to 
show that it is not. The agency rendering the decision has 
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the obligation to set forth the substantial evidence which 
supports its finding. If Respondent believed that the 
evidence submitted by Continental with respect to routes 
specifically proposed by it was ‘‘equally applicable’’ to the 
Dallas-Amarillo route, Respondent had a responsibility 
under the substantial evidence rule first, to identify what 
this evidence was, and second, to demonstrate that such 
evidence was ‘‘equally applicable’. It is no answer to say 
that Petitioner is well acquainted with the specific exhibits 
introduced by Continental, that it can ferret them out, and 
that it can determine for itself whether they are or are not 
‘equally applicable’. The responsibility for rendering 
meaningful decisions is Respondent’s, not Petitioner’s. 





Again we raise the question as to why Respondent found 
it necessary to rely upon evidence relating to other routes 
instead of reopening the record as requested by Petitioner 

_ and obtaining from Continental first-hand information as 
_ to how it proposed to operate nonstop service between 


Dallas and Amarillo. In that way it could have determined 
_ on the basis of substantial evidence whether the public 
_ benefits which would flow from such an operation would 
| outweigh the adverse effects upon Petitioner. 


Respectfully submitted, 


Hvusert A. ScHNEIDER 
B. Howetit Huw 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Petitioner, 
Braniff Airways, Incorporated 


_ Warrerorp, Hart, Carmopy & Wison 
Of Counsel 


September 15, 1959 





PETITION OF BRANIFF AIRWAYS, 
INCORPORATED, FOR REHEARING. 


IN THE 


United States Court of Appeals 


United tes Court of Appeals 
For tHE Districr or Cotumsia Circvuir por the 


District af Pintarsralts 


FILED =MAR2 5 1960 


Sept by dlasrak” 


CLERK 


~ irouit 


No 15,003 


BranirF Atrways, INcoRPORATED, petitioner, 


Vv. 
Civ ArERonavtTics Boarp, respondent, 


ConTINENTAL Arm Liss, ef al., interveners. 


——SEE 


B. Howexiu Hinu 

Wares D. Hansen 
815 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for petitioner, 
Braniff Airways, Incorporated. 


WairerorD, Hart, Carmopy & Wuson, 
Of Counsel. 
March 26, 1960. 


Press or Brron S. ApaMs, WASHINGTON, D. C. 





IN THE 


United States Court of Appeals 


For tHe District or CoLumBira Circurr 


No. 15,003 


—— 


BranirF AIRWays, INCORPORATED, petitioner, 


Vz 
Crvm Axrronavutics Boarp, respondent, 


ConTINENTAaL Arr Lines, et al., interveners. 


PETITION OF BRANIFF AIRWAYS, 
INCORPORATED, FOR REHEARING. 


Petitioner, Braniff Airways, Incorporated, by its attor- 
-neys of record, petitions the Court to grant a rehearing 
and reconsideration of its decision, decided March 11, 1960, 
in the above-entitled cause, and after rehearing and recon- 
sideration to set aside respondent’s orders No. E-13503, 
dated February 12, 1959 (Tr. 12344), and No. E-13652, 
‘dated March 23, 1959 (Tr. 12488), in so far as said orders 
‘award to Continental Air Lines a new route between the 
\terminal point Dallas, Texas, and the terminal point 
Amarillo, Texas. In support of the above, petitioner re- 
spectfully submits the following: 
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As the Court in its opinion correctly notes, one of the 
major elements to be considered in determining whether 
the public convenience and necessity requires the certificate 
extension of Continental into the nonstop Dallas-Amarillo 
market, is the adverse effects such an extension can be 
expected to have on petitioner. Slip op. at. 3. In deter- 
mining that the substantial evidence supports respondent’s 
finding on public convenience and necessity, the Court of 
necessity must have concluded that respondent had before 
it substantial evidence which supports the finding that the 
benefits of the Continental route extension will outweigh 
the adverse effects on petitioner that are likely to result. 
However, there is no substantial evidence in the record 
which indicates what effect such a certification of competi- 
tive service will have on petitioner. 


All of the evidence used to support the finding that the 
public convenience and necessity requires Dallas-Amarillo 
nonstop service by Continental was based on evidence 
offered by Continental with respect to its proposal of 


service on routes other than the Dallas-Amarillo route. 
See, Res. Br. at 17-27; Cont. Br. at 11-14. Since there 
was no evidence offered at the hearing concerning Con- 
tinental’s nonstop Dallas-Amarillo service specifically, 
there was not, nor could there be any substantial evidence 
to the effect, adverse or otherwise, that such service by 
Continental would or could have on petitioner. Certainly 
neither respondent’s opinions presently under review nor 
the briefs of respondent or Continental allude to any such 
evidence. None is to be found. 


Time and time again this Court has decided that an 
administrative agency cannot rely solely upon its ‘‘ex- 
pertise’’ to support material findings; such findings must 
be supported by substantial evidence. Star of the Plains 
Broadcasting Co. v. FCC, 105 U.S. App. D.C. 352, 267 F. 2d 
629 (1959); Washington Gas Light Co. v. Baker, 88 U.S. 
App. D.C. 115, 188 F. 2d 11 (1950) ; American Airlines v. 
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| CAB, 89 U.S. App. D.C. 365, 192 F. 2d 417 (1950). Since 
the finding that the public convenience and necessity re- 
_ quires the route extension subject of review, has as a part 
of its whole the finding that the public benefits of such a 
certification ‘‘will outweigh any adverse effects on Braniff 
that are likely to result’’, and this latter finding is not 
supported by any substantial evidence but by merely the 
| judgment or ‘‘expertise’’ of respondent, the decision of 
| respondent in so far as it grants Continental a certificate 
to provide nonstop Dallas-Amarillo service competitive 
with the service of petitioner must be set aside. 


With no substantial evidence as to the effect certifica- 
tion of Continental in the Dallas-Amarillo nonstop market 
' will have on petitioner which is evidence essential to the 
_ determination as to whether the benefits of such certifica- 
tion will outweigh any adverse effects on petitioner, denial 
of rehearing by respondent is clearly an abuse of discretion. 
— See, Inter-City Transp. Co. v. United States, 89 F. Supp. 


441 (D.N. Jer. 1948). 


This Court has not been reluctant to compel rehearing 
| when an abuse of discretion was involved. In Braniff 
| Airways v. CAB, 79 App. D.C. 341, 147 F. 2d 152 (1945), 
this Court held that it was an abuse of discretion on the 
part of respondent to deny rehearing when the petition 
for rehearing alleged that the evidentiary basis for respond- 
ent’s decision no longer existed. This Court held that 
‘a new hearing should be held and the present facts 
determined.’’ In that case an evidentiary basis existed 
for respondent’s decision when made, but a rehearing was 
ordered on petitioner’s allegations that the evidentiary 
evidence no longer existed. The Braniff Case, supra, is not 
as strong as the one presented here. Here, there is no 
substantial evidence of any kind by which respondent 
could determine the extent to which the award of the 
nonstop Dallas-Amarillo route to Continental will affect 
petitioner. With no such evidence, respondent cannot 
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determine whether or not the public benefits of such cer- 
tification outweighs any adverse effects on Braniff that 
are likely to result. 


The undersigned attorneys for petitioner certify that 
this petition is presented in good faith and not for the 
purpose of delay. 


Respectfully submitted, 


B. Howexii Hin 

Water D. Hansen 
815 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for petitioner, 
Braniff Airways, Incorporated. 


Waurrerorp, Hart, Carmopy & WILson, 
Of Counsel. 
March 26, 1960. 
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Certificate of Service 


I hereby certify that I have served the above petition 
on the attorney for each of the parties by mailing a copy 
thereof on MarctD¢- 1960, by first-class mail, postage 


prepaid, to the folléwing : 


Franklin Stone, Esquire 
General Counsel 

Civil Aeronautics Board 
Washington 25, D. C. 


C. Edward Leasure, Esquire 

1701 K Street, N. W. 

Washington 6, D. C. 
Attorney for Intervener 
Continental Air Lines, Inc. 


George S. Terry, Esquire 
2400 Republic National Bank Building 
Dallas, Texas 
Attorney for Interveners 
Cities and Chambers of Commerce 
of Dallas and Amarillo, Texas 


Lloyd Croslin, Esquire 
Lubbock National Bank Building 
Lubbock, Texas 


and 





Edward P. Morgan, Esquire 
710 - 14th Street, N. W. 
Washington, D. C. 
Attorneys for Intervener 
City and Chamber of Commerce 
of Lubbock, Texas 


Water D. Hansen 
Attorney for petitioner, 
Braniff Airways, Incorporated. 
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(Received Jan. 4, 1956) 
BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Docket No. 7596 


In THE MaTrer oF THE ADEQUACY OF TRUNKLINE AIR SERVICE 
BretwrEen Dauias, Texas, AND THE WEST 


ae and Petition of the City of Dallas, Texas, and the 
Dallas Chamber of Commerce 


* * * * * ” co * * ” 
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4. Petitioners on information and belief allege that at 
the present time and for the future, trunkline air service 
between Dallas and points west of Dallas in the states of 
Texas, Arizona, New Mexico, Nevada and California, in- 


cluding these hereinafter named, are and will be inadequate, 
not properly adapted to the present and future needs of 
the domestic commerce of the United States insofar as 
Petitioners and these communities and localities are con- 
cerned, and not such as properly to afford the inherent 
advantages of air transportation between such communi- 
ties and localities as contemplated and required by the 
Declaration of Policy contained in Section 2 of the Civil 
Aeronautics Act of 1938, as amended, and that additional 
or different trunkline air service and facilities are required 
by the public convenience and necessity, all as stated more 
in detail in the following paragraphs, 


5. Without limiting the generality of the allegations in 
the foregoing paragraph, and as illustrative, Petitioners 
on information and belief allege that the air services and 
facilities herein described and to which this Petition relates 
are inadequate and fail to satisfy the public convenience 
and necessity, or to comply with the purposes and require- 
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ments of the Civil Aeronautics Act of 1938, as amended, in 
the following particulars: 

a) Whereas, effectively competitive trunkline service be- 
tween Dallas and many communities and localities is 
presently necessary for the proper transaction of 
business and for the adequate service of the public 
and the communities concerned, there is now no au- 
thorization permitting effectively competitive serv- 
ice between Dallas on the one hand and Amarillo, El 
Paso, Lubbock, and Midland-Odessa, 


5 
Texas, and Los Angeles and San Francisco, California 
on the other; 


* * * * * * & * * 


9 
No new trunkline service has been authorized between 
Dallas and points west of Dallas in the states of Texas, 


Arizona, New Mexico, Nevada and California since the 
passage of the Civil Aeronautics Act of 1938. Yet the 
present and prospective air traffic available between Dallas 
and several such points is equal to or in excess of that 
which is typical of pairs of stations between which effec- 
tively competitive trunkline air service is authorized and 
offered. For example, preliminary studies by the City of 
Dallas and the Dallas Chamber of Commerce indicate the 
following available air traffic in 1957 and 1960 between 
Dallas and selected points west of Dallas in the area here 
suggested for consideration: 
Estimated Available Traffic With Dallas 


1957 1960 
Passenger 
Passengers Passenger Miles Passengers Miles 

25,000 8,075,000 

17,500 

25,000 

35,000 
45,000 56,000,000 
29,400,000 25,000 35,000,000" 
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10 
Not only does the available air traffic between Dallas 
and ‘these points justify and require the provision of 
effectively competitive trunkline service, but the quality 
of the service offered by the monopoly carrier between 
Dallas and several of these points is so inadequate as to 
require the authorization of competitive service, entirely 
apart from the clear requirement for such service on the 

basis of available traffic. * * * 
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(Received May 16, 1955) 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 7162 
In the Matter of the Application 
of 
ConTINENTAL Arr Lives, Inc. 


under Section 401 of the Civil Aeronautics Act of 1938, 
as amended, for the amendment of its Certificate of 
Public Convenience and Necessity for Route No. 29. 


Application of Continental Air Lines, Inc. 


80 
To THE Crvm AERONAUTICS Boarp: 


Continental Air Lines, Inc. (hereinafter referred to as 
the ‘‘Applicant’’), presents its application to the Civil 
Aeronautics Board (hereinafter called the ‘‘Board’’), pur- 
suant to Section 401 of the Civil Aeronautics Act of 1938, 
as amended (hereinafter referred to as the ‘‘Act’’), and 
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‘such other sections thereof, as may be applicable, and 
respectfully states as follows: 


1. Applicant is a corporation organized and existing 
‘under the laws of the State of Nevada and maintains its 
principal offices at Stapleton Airfield, Denver, Colorado. 


9. Applicant is a citizen of the United States of America 
as defined by Section 1(13) of the Act by reason of the 
fact that its president and each of its managing officers 
‘are citizens of the United States and more than 75% of 
the authorized and outstanding capital stock of the Appli- 
' eant and all voting interest therein is owned and controlled 
by persons who are citizens of the United States. Appli- 
' eant is prepared to furnish such proof as may be necessary 
or desirable to establish its citizenship, as described above. 
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3. Applicant is an air carrier of persons, property and 
- mail in scheduled air transportation and is presently au- 
thorized pursuant to paragraphs 1 and 2 of its certificate 
of public convenience and necessity for Route No. 29 to 
engage in air transportation between Albuquerque, New 
Mexico and El Paso, Texas, and between El Paso and 
Houston, Texas, via San Antonio, Texas. 


4. Applicant, by this application, requests a permanent, 
temporary, limited, or restricted amendment to its cer- 
_ tificate of public convenience and necessity so as to author- 
ize the scheduled transportation by air of mail, passengers 
- and property over the following route: 


Between the terminal point Miami, Florida, the inter- 
mediate points Tampa, Florida, New Orleans, Louisi- 
ana, Houston, Dallas, Fort Worth, Austin, San 
Antonio and El Paso, Texas, Albuquerque, New Mexico, 
Phoenix, Arizona, Las Vegas, Nevada, San Diego, Los 
Angeles and Oakland, California, and the terminal 
point San Francisco, California. 


9) 
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5. Applicant offers and hereby applies to serve on a 
permanent or temporary basis such other and additional 
points along the routes herein specified and in the general 
area covered by said routes, as well as such additional 
route or routes in the area included in the proceeding of 
which this application may be a part, as are found by the 
Board to require service. 


6. Applicant’s Exhibit No. CAL-1, attached hereto and 
made a part hereof, is a map drawn approximately to scale 
showing Continental’s present route, the proposed route, 
the cities proposed to be served, and the approximate dis- 
tances between them. 


7. Applicant is fit, willing and able to perform properly 
the air transportation herein requested and to conform to 
the provisions of the Civil Aeronautics Act of 1938, as 
amended, and the rules, regulations and requirements of 
the Board thereunder. 


8. Applicant proposes to use the most modern multi- 
engine aircraft available as may be suitable for the pro- 
posed operation. 
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Wuererore, Applicant prays that the Board amend its 
certificate of public convenience and necessity for Route 
No. 29 as herein requested, and grant such other or 
additional relief as the Board may deem to be proper 
under the Act. 


Respectfully submitted, 
ConTINENTAL Arm Lins, Inc. 


By /s/ S. B. RepmMonp 
S. B. Redmond 
Secretary 


Dated at Denver, Colorado 
May 11, 1955 








Exhibit No. CAL-1 


Continental Air Lines, Ince 


PRESENT AND PROPOSED ROUTES 
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(Received April 26, 1956) 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 7162 
In the matter of the application of 
ContTIneNTAL Arr Lives, Inc. 


under Section 401 of the Civil Aeronautics Act of 1938, 
| as amended, for amendment of its certificate of public 
convenience and necessity for route No. 29 


Amendment No. 1 to Application of Continental Air Lines, Inc. 


* * * s * * * ° * * 
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On May 11, 1955 Continental Air Lines, Ine. (Conti- 
nental) submitted its application in the above entitled 
- docket for amendment under Section 401 of the Civil 
- Aeronautics Act of 1938, as amended, of its certificate of 
public convenience and necessity for route No. 29. By 
Order No. E-9402, dated July 18, 1955, the Board severed 
- from this application the Houston-Miami portion. 


Continental hereby submits this amendment to its appli- 
cation (as severed) and requests that paragraphs 3, 4 and 6 
of the application be amended to read as follows: 


3. Applicant is an air carrier of persons, property 
and mail in scheduled air transportation and is pres- 
ently authorized pursuant to its certificates of public 
convenience and necessity for routes No. 29 and 64 to 
engage in air transportation in inter alia the states of 
Texas, New Mexico and California. 


9 











4. Applicant, by this application, requests a perma- 
nent, temporary, limited, or restricted amendment to 
its certificate of public convenience and necessity for 
route No. 29 so as to authorize the scheduled trans- 
portation by air of persons, property and mail over 
the following route: 


Between the coterminal points San Francisco and 
Oakland, the intermediate points Los Angeles, Las 
Vegas and Phoenix and (a) beyond Phoenix, the 
intermediate points Albuquerque, Lubbock, Fort 

_ Worth and the terminal point Dallas; and (b) be- 

yond Phoenix the intermediate points El Paso, 
Midland/Odessa, Fort Worth and the terminal point 
Dallas. 
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6. Applicant will submit at time of hearing, as a 
part of its exhibits, a map drawn approximately to 


scale showing all terminal and intermediate points to 
be served and giving the approximate mileages be- 
tween all adjacent points and principal over-all 
distances. 


WuenrerorE, Continental prays that the Board amend its 
certificate of public convenience and necessity for Route 
No. 29 as requested in this amendment and grant such 
other, further, different and additional relief as the Board 
may deem proper. 

Respectfully submitted, 
LEaSURE, SCHEURER & CARTER 


By /s/ C. Epwarp LEasurE 
C. Edward Leasure 


Attorneys for 
ContTINenTAL Arm Linss, Inc. 
April 26, 1956 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


DALLAS TO THE WEST SERVICE CASE 


Docket No. 7596 


Report of Prehearing Conference 


Served May 17, 1956 
Upon: 


George Terry, 2400 Republic Bank Builling, Dallas, 
Texas, for the City and Chamber of Commerce of Dallas, 
Texas. 

Thomas J. Reed, 536 Washington Building, Washington, 
-D. C., for the City and County of San Francisco, California. 


R. S. Maurer, Delta Air Lines, Municipal Airport, At- 
lanta, Georgia, for Delta Air Lines, Inc. 

Henry P. Bevans, 25 Broadway, New York, New York, 
for Trans World Airlines, Inc. 

Albert F. Grisard, 412 Metropolitan Bank Building, 
Washington, D. C., for Bonanza Air Lines, Inc. 

Robert C. Mayer, c/o Port Attorney, Board of Port Com- 
‘missioners, Grove Street Pier, Oakland, California, for the 
Board of Port Commissioners of Oakland, California. 

James L. Highsaw, Jr., 620 Tower Building, Washington 
5, D. C., for Central Airlines, Inc. 

Kenneth P. Tubbs, Amarillo Building, Amarillo, Texas, 
| for the City and Chamber of Commerce of Amarillo, Texas. 

Jerrold Scoutt, 408 Wyatt Building, Washington, D. C., 
for California Eastern Aviation, Inc., and Frontier Air- 
lines, Ine. 

John W. Simpson, Post Office Box 45,005, Airport Sta- 
tion, Los Angeles 45, California, for Western Air Lines, 
Ine. 
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Frederick A. Ballard, American Security Building, Wash- 
ington, D. C., for the City and Chamber of Commerce of 
Fort Worth, Texas. 

Joseph A. Foster, Post Office Box 2371, Houston, Texas, 
for the City and Chamber of Commerce of Houston, Texas. 

Herman F. Scheurer, 1701 K Street, N. W., Washington, 
D. C., for Continental Air Lines, Ine. 

Alfred V. J. Prather, 701 Union Trust Building, Wash- 
ington, D. C., for American Airlines, Inc. 


Exceptions, if any, to matters contained herein must be 
filed with Examiner Thomas L. Wrenn and served upon all 
parties within five days from the date of service shown 
above. 
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John T. Lorch, 231 South LaSalle Street, Chicago 4, 
Ulinois, for United Air Lines, Inc. 

Harold L. Russell, 825 Citizens and Southern Bank Build- 
ing, Atlanta 3, Georgia, for Eastern Air Lines, Inc. 

Mayor Tom E. Roger, Box 681, El Paso, Texas, for the 
City and Chamber of Commerce of El Paso, Texas, and the 
Airport Board. 

Edward L. Colby, Municipal Airport, Lubbock, Texas, 
for the City and Chamber of Commerce of Lubbock, Texas. 

Hubert A. Schneider, 815 15th Street, N. W., Washington, 
D. C., for Braniff Airways, Inc. 

Walter D. Hansen, 1317 F Street, N. W., Washington, 
D. C., for North American Airlines. 

Vincent L. Gingerich, Citizens Bank Building, Tacoma 
Park, Maryland, for Trans-Texas Airways, Inc. 

John W. Cross, 920 Southern Building, Washington, D. C., 
for National Airlines, Inc. 

Edwin I, Colodny, Civil Aeronautics Board, Washington, 
D. C., for the Bureau of Air Operations. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 7596 


In the matter of the adequacy of trunkline air service 
| between Dallas, Texas, and the West. 


Report oF PREHEARING CONFERENCE Hexp May 7, 1956 


Pursuant to notice issued by the Chief Examiner on 
April 6, 1956, prehearing conference in the above-entitled 
matter was held at 10:00 am. (EDST) in Room E-224, 

Temporary Building No. 5, Washington, D. C. 


The following appearances were entered: 


George Terry and Brackley Shaw for the City and Cham- 


ber of Commerce of Dallas, Texas; Thomas J. Reed for 
the City and County of San Francisco, California; R. S. 
Maurer, D. Franklin Kell, and Frank Rox for Delta Air 
Lines; James K. Crimmins and Henry P. Bevans for Trans 
| World Airlines; Albert F. Grisard for Bonanza Air Lines; 
Robert C. Mayer for the Board of Port Commissioners of 
Oakland, California; James L. Highsaw, Jr., for Central 
- Airlines; Kenneth P. Tubbs for the City and Chamber of 
- Commerce of Amarillo, Texas; Harry A. Bowen and Jer- 
'rold Scoutt for California Eastern Aviation, Inc., and 
- Frontier Airlines; D. P. Renda and John W. Simpson for 
Western Air Lines; Frederick A. Ballard for the City and 
Chamber of Commerce of Fort Worth, Texas; Edwin I. 
Colodny for the Bureau of Air Operations, CAB; Joseph 
| A. Foster for the City and Chamber of Commerce of 
- Houston, Texas; C. Edward Leasure, Herman F. Scheurer, 
and Clyde S. Carter for Continental Air Lines; Howard C. 

- Westwood and Alfred V. J. Prather for American Airlines ; 
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John T. Lorch and James Francis Reilly for United Air 
Lines; Harold L. Russell for Eastern Air Lines; Mayor 
Tom E. Roger and James Gagnon for the City and Chamber 
of Commerce of HE] Paso, Texas, and the Airport Board; 
Edward L. Colby for the City and Chamber of Commerce 
of Lubbock, Texas; Hubert A. Schneider and B. Howell Hill 
for Braniff Airways; Walter D. Hansen and Hardy Maclay 
for North American Airlines; Vincent L. Gingerich for 
Trans-Texas Airways; John W. Cross, Richard A. Fitz- 
gerald, and Clayton Burwell for National Airlines. 


The Examiner stated that he was conducting only the 
prehearing conference, that no examiner had been assigned 
to the proceeding, and that the parties will be notified when 
such assignment is made. 


In order that counsel may have complete records, it 
was agreed that parties present would serve copies of all 
pleadings filed up to the time of 
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the conference to the persons named on the service sheet. 
In case any party has previously sent copies of pleadings 
to any or all of those persons, it is unnecessary to again 
send such documents, 


Consolidation Requests: Motions for consolidation of 
the following applications into this proceeding were filed 
on or before the date of April 26, 1956, designated in the 
prehearing conference notice: American, Docket No. 7962; 
Braniff, Docket No. 7150, as amended; Continental, Docket 
No. 7162, as amended; California Eastern Aviation, Docket 
No. 7959; Delta, Docket No. 7955; Frontier, Docket No. 
7960; Eastern, Docket Nos. 7153, as amended, 6055, and 
6833, (at the conference, counsel for Eastern stated that 
Docket No. 6833 should be disregarded) ; National, Docket 
No. 7159, as amended; City of Lubbock, Texas, Docket No. 
7949; North American Airlines, Docket No. 7869; TWA, 
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‘Docket No. 7957; Trans-Texas, Docket No. 7938, and West- 
ern, Docket No. 7951. 


Subsequently, North American filed Docket No. 7977; 
the City of Houston, Texas, filed Docket No. 7984 and 

Central Airlines filed Docket No. 7985; each moved con- 
' golidation of its application into this proceeding. At the 
conference, National orally moved that its Docket No. 7990, 
concurrently filed, be consolidated into the proceeding. 
Bureau Counsel on May 7, 1956, filed a motion that appli- 
-eations which would permit consideration of a transcon- 
tinental route between California and Florida via Texas 
be consolidated into the case. 


The question was raised as to whether motions for con- 
' gsolidation of Dockets Nos. 7977, 7984, 7985, and 7990, filed 
subsequent to the April 26, 1956, date designated in the 
_ prehearing conference notice, were timely and 
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should be considered. Counsel for the City of Dallas 
orally moved that such motions be stricken or dismissed 
' and not considered. National, Central, and Hastern took 
the position that Rule 12(b) of the Rules of Practice 
' eontrols as to the time of filing and that the rule was not 
- altered or superseded by the prehearing conference notice 
request that motions be filed in advance of the prehearing 
- eonference. The Dallas motion and question will be re- 
- ferred to the Board for consideration with other motions 
requiring Board action. 


Some of the applications which are the subject of motions 
for consolidation propose southern transcontinental service 
_ or involve the Pacific Northwest or other points outside 

the area described in Docket No. 7596, namely, Dallas on 
the east and San Diego, Los Angeles, San Francisco, and 
| Oakland on the west, and consolidation into this case would 
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expand the scope of the proceeding. Several counsel took 
the position that the prehearing conference notice was 
notice of a proceeding between Dallas on the east and San 
Diego, Los Angeles, and San Francisco on the west; that 
if the scope is expanded to include Seattle and Portland 
or points east of Dallas, such as New Orleans, Atlanta, 
Florida, ete., they should be permitted to request con- 
solidation of appropriate applications. 


Counsel for the City of Dallas stated that service to 
California points was all that was contemplated in Docket 
No. 7596. The Examiner ruled that the prehearing con- 
ference notice and Docket No. 7596 contemplated and gave 
notice of Dallas-California service and that inclusion of 
Seattle or Portland or points east of Dallas would be an 
expansion of the case and beyond notice given. He also 
stated that he would recommend to the Board that if it 
granted motions for consolidation of applications which 
expand the proceeding beyond 
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that area the Board allow any party who relied upon the 
prehearing conference notice opportunity to request con- 
solidation of applications in line with the expanded pro- 
ceeding. 


In response to inquiry as to what service could be oper- 
ated under Docket No. 7962, counsel for American stated 
that while the application did not contain such a limitation 
American would accept a limitation requiring all flights 
to originate or terminate at Dallas; while American would 
contemplate nonstop service or through-plane service be- 
tween Dallas and Seattle under its proposal, it would not 
contemplate through-plane service between Seattle points 
east or north of Dallas. Counsel stated that the applica- 
tion would permit turn-around service between Seattle 
and San Francisco or Los Angeles and between the latter 
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cities. Eastern stated that its application contemplates 
‘local or turn-around service between Los Angeles and San 
Francisco. Eastern opposed any restriction of the nature 
‘American suggested that flights on any service granted 
‘should originate or terminate at Dallas, 


Requests for permission to file replies subsequent to the 
‘conference were denied with one exception: replies may 
be filed on or before May 16, 1956, to the motions of North 
American for consolidation of Docket No. 7977, the City 
‘of Houston for consolidation of Docket No. 7984, Central 
Airlines for consolidation of Docket No. 7985, National 
‘for consolidation of Docket No. 7990, and the motion of 
Bureau Counsel for expansion of the case to consider trans- 
continental service. 


Several counsel oppose consolidation of applications of 
‘local service carriers into the proceeding. Counsel for the 


‘City of Dallas said the petitioner needed and was request- 
ing ‘‘trunkline’’ service where there are no 
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restrictions on operations. Counsel for Frontier said that 
‘the carrier has no objection to exclusion of its Albuquerque 
to Phoenix and Tucson application, Docket No. 7960, if the 
‘order of consolidation excludes the issue of air trans- 
portation between these points and it can be tried in a 
subsequent local service proceeding. Trans-Texas feels 
that its application in Docket No. 7938 should be con- 
solidated into the proceeding as it is asking to serve some 
of the points which will be involved. 


The Examiner inquired if any party who had moved 
consolidation of an application into this proceeding would 
be agreeable to the Board’s dismissing any portion of such 
applications which might not be consolidated rather than 
' severing and assigning a new docket number to such por- 
tions with resultant difficulty and confusion in keeping 
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records on the new docket. Several carriers recognized 
the problem resulting from such severance, but none was 
willing to agree to dismissal of any portion of any applica- 
tion which is not consolidated into the case. 


Issues: The proceeding involves the general issues (a) 
whether the public convenience and necessity require addi- 
tional service between Dallas and the points west named in 
Docket No. 7596 or between points named in applications 
which may be consolidated into this case and (b) whether 
the applicants are fit, willing, and able to perform the 
air transportation requested. The Examiner inquired as 
to whether there were any special matters or issues which 
should be considered. Counsel for Fort Worth, which has 
petitioned for leave to intervene, referred to language 
in paragraph 3 of the petition to the effect that Fort Worth 
desires to present evidence as to the availability of Amon 
Carter Field ‘‘as the logical central point at which any 
transcontinental 
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service which may result from the proceeding should serve 
the Fort Worth-Dallas area.’? The Examiner stated that 
there is no issue of transcontinental service in Docket No. 
7596 and therefore there is no question pending or reason 
to consider such an issue. No other special questions were 
raised. 


Stipulation: Counsel for the Bureau of Air Operations 
and the City of Dallas distributed proposed stipulations 
and requests for evidence. The Examiner requested them 
to confer with the thought of eliminating any duplicating 
requests and agreeing upon a combined list. The combined 
list is attached hereto. Parties are directed to advise the 
Examiner within ten days if there is objection to the 
proposed stipulation. Unless objection is received, the 
draft attached hereto will be considered as agreed to by 
all present at the conference. Parties are also requested 
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to advise if they will furnish the information requested, 
and if not, what portions they are agreeable to furnishing. 


Parties should use the calendar year 1957 as the year 
- upon which forecasts for operating results of the proposed 
service will be based. Parties may also use subsequent 
_ years as a second phase or as an additional phase of such 
operations, but in the interest of uniformity the initial 
forecasts should be for the year 1957. 


Procedural Dates: In discussing the time for filing ex- 
hibits and other procedural steps, counsel for Delta sug- 
gested initial exhibits 120 days from the date of the pre- 
hearing conference or 90 days after the Board’s order of 
consolidation. A number of the carriers favored the sec- 
ond proposal. Counsel for American and Bureau Counsel 
requested 60 days for rebuttal exhibits. The representa- 
tives of the City of Dallas extended an invitation that the 
hearing in the case be held in Dallas. 


379 

Upon the assumption that the case will proceed as a 
Dallas to the West Coast service case, initial exhibits should 
be exchanged October 1, 1956, and rebuttal exhibits on 
October 31, 1956. Further procedural steps will be desig- 
nated at a later date. If the case should be expanded in 
scope to include the issue of transcontinental service or 
service to the Pacific Northwest, new procedural dates will 
be necessary. 


One copy of exhibits should be sent to the Examiner and 
two copies to counsel of each party. Requests were made 
at the conference that one extra copy of exhibits be sent 
to the following: 

G. Wesley Channell, Eastern Air Lines, Inc., 10 Rocke- 
feller Plaza, New York 20, New York; V. 4. Kropf, 
Braniff Airways, Love Field, Dallas, Texas; Wiliam 
Caldwell, National Airlines, Inc., 3240 N. W. 27th Avenue, 
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Miami 42, Florida; S. B. Redmond, Continental Air Lines, 
Ine., Stapleton Airfield, Denver 7, Colorado; William D. 
Stewart, American Airlines, Inc., 100 Park Avenue, New 
York 17, New York; William Costello, Delta Air Lines, Inc., 
Municipal Airport, Atlanta, Georgia; Andrew DeShong, 
Chamber of Commerce, Dallas, Texas; James C. Buckley, 
30 East 40th Street, New York, New York; James H. 
Turner, Public Utilities Commission, 287 City Hall, San 
Francisco, California; and W. R. Williamson, Civil Aero- 
nautics Board, Bureau of Air Operations, Washington, 
D. C. 


Each party should submit two copies of exhibits at the 
hearing. 


Tomas L. WRENN 
Thomas L. Wrenn 
Assistant Chief Examiner 


May 14, 1956 
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APPENDIX A 
PROPOSED STIPULATION 


Docket No. 7596 


It is stipulated and agreed by and between counsel for 
the parties herein and Bureau Counsel that the following 
documents and material shall, by this reference, be incor- 
porated into and considered a part of the record in this 
proceeding, subject to the condition that all parties reserve 
the right to challenge the accuracy and truthfulness of 
these data to the same extent permissible under the Ad- 
ministrative Procedure Act with respect to materials sub- 
ject to official notice: 


1. The Official Guide of the Airways for each month 
prior to and including April 1943; the Universal Airline 
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schedules for each month from May 1943 to September 
1944, inclusive; the American Aviation Air Traffic Guide 
| for each month from October 1944 to August 1948, in- 
elusive; and the Official Airline Guide for each month prior 
to the day of final decision by the Board in this proceeding ; 


2. All schedules and amendments thereof, and all tariffs 
' and amendments thereof, of all carriers, on file with the 
- Board prior to the day of final decision by the Board in 
this proceeding; 


3. The air carrier operating certificates, or applications 
therefor, of all air carriers, together with any requests 
for amendment thereof, prior to the day of final decision 
by the Board in this proceeding ; 


4. The Official Guide of the Railways and Russell’s 
' Official National Motor Coach Guide for each month prior 
to the day of final decision by the Board in this proceeding ; 


5. The Book of Official Airline Route Maps and Airport 
- to Airport Mileages and any revisions or additions issued 
| prior to the day of final decision by the Board in this 
proceeding ; 


6. The Airline Traffic Surveys beginning with the Sep- 
tember 1946 Airline Traffic Survey and any such other Air- 
line Traffic Surveys issued by the Civil Aeronautics Board 
or made available to the public, prior to the day of final 
decision by the Board in this proceeding ; 


7. The Recurrent Reports of Mileage and Traffic Data, 
of all Domestic Airline carriers, from 1945 to date, pre- 
pared by the Bureau of Economic Regulations (now pre- 
pared by the Office of Carrier Accounts and Statistics), 
Civil Aeronautics Board, and any other Recurrent Reports 
of Mileage and Traffic Data issued by the Civil Aeronautics 
Board prior to the day of final decision by the Board in 
this proceeding ; 
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8. Recurrent Reports of financial data of all Domestic 
Airline Carriers from 1947 to date, issued by the Economic 
Bureau (now Office of Carrier Accounts and Statistics), 
Civil Aeronautics Board, and all such other identical re- 
current reports issued by the Civil Aeronautics Board prior 
to the day of final decision by the Board in this proceeding ; 


9. Monthly reports, Forms 2380 and 2780, for each month 
through December 1946, and monthly and quarterly reports, 
Forms 41 and 41(a), (including monthly and annual re- 
ports required to be filed by all carriers in connection 
therewith) filed with the Board by all carriers prior to the 
day of final decision by the Board in this proceeding; 


10. Volumes I, II, and IV of the Sixteenth (1940) Census 
of the United States, issued by the Census Bureau, Depart- 
ment'of Commerce; and other identical publications of the 
Census Bureau relating to the Seventeenth (1950) Census; 


11. The Rand MeNally Commercial Atlas and Marketing 
Guide, 1955 Edition, and the Rand McNally Road Atlas, 
United States, Canada, and Mexico, 1955 Edition; and any 
subsequent editions or revisions thereof issued prior to 
the day of final decision by the Board in this proceeding; 


12. Enplaned Airline Traffic, by community, for the 
years 1948 through 1951, and documents entitled Air Com- 
merce Traffic Pattern, 1952 through fiscal year 1955, pub- 
lished by the Civil Aeronautics Administration, U. S. De- 
partment of Commerce; and any subsequent issues of such 
publication published prior to the day of final decision by 
the Board in this proceeding; 


13. Passenger, mail, express, and freight data submitted 
to the Board on Forms 2787 and 2788 by all carriers for 
any months subsequent to March 1953, prior to the day of 
final decision by the Board in this proceeding ; 
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14. Annual Airline Statistics, Domestic Carriers, fiscal 

years 1936-1941; Annual Airline Statistics, Domestic Car- 

riers, calendar years 1938-1947, prepared by the Economic 

| Bureau, Civil Aeronautics Board, and all such other similar 

compilations of statistics issued by the Civil Aeronautics 

' Board prior to the day of final decision by the Board in 
this proceeding ; 


15. The ABC World Airways Guide. Thomas Skinner 
' and Co., Ltd. All issues thereof from June 1945, up to the 
date of the Board’s final decision in this proceeding; 


16. Official Airline Route and Mileage Manual published 
by Air Traffic and Service Corporation, and any revisions 
or additions issued prior to the day of final decision by the 
Board in this proceeding ; 


17. Federal Airways Air Traffic Activity. Civil Aero- 
nauties Administration, United States Department of 
Commerce. 1953 and subsequent editions up to the day 

of final decision by the Board in this proceeding; 
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18. Economic Character of Communities, November 1948, 

‘and Community Size and Economic Character, July 1953, 

prepared by the Civil Aeronautics Administration, U. S. 

Department of Commerce; and any subsequent studies 

of this nature, undertaken by the Civil Aeronautics Ad- 

| ministration, issued prior to the final decision by the Board 
in this proceeding ; 


19. All preliminary and final reports of the Census of 

Business, 1948, as may have been issued to date by the 

- Census Bureau of the Department of Commerce; and such 

_ other preliminary and final reports of a Census of Business 

as may be issued by the Census Bureau, Department of 

Commeree, prior to the date of final decision by the Board 
in this proceeding ; 
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20. Census of Manufactures, 1939 and 1947, issued by 
the Census Bureau of the Department of Commerce; and 
any preliminary and final reports of a subsequent Census 
of Manufactures as may be issued by the Census Bureau, 
Department of Commerce, prior to the date of final deci- 
sion by the Board in this proceeding; 


21. Airline distances between cities in the United States, 
U. S. Department of Commerce, Coast and Geodetie Sur- 
vey, Special Publication No. 238, 1947, and any revisions 
and supplements thereto; 


22. Statistical Abstract of the United States for 1930 
published by the Department of Commerce, and any sub- 
sequent issues of such publication officially released by the 
Government Printing Office prior to the final decision of 
the Board in this proceeding. 


—_—__—~ 
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AppeNpIx B 
REQUEST FOR EVIDENCE 
Docket No. 7596 


Bureau Counsel and Dallas join in requesting that, in 
addition to the usual information required to prove citizen- 
ship and fitness and ability, the parties submit the following 
information in the form of exhibits with full explanatory 
statements at least 20 days in advance of the date fixed 
for submittal of Exhibits-in-Chief : 


1. The form of certificate sought indicating in particular: 


a. The linear route description. 


b. The terms, conditions, and limitations suggested. 
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9. All improvements contemplated in existing services 
and routings available for the transportation of mail, ex- 
press, freight, and passengers, including the following: 


a. Alleged inadequacies, if any, in existing transporta- 
tion facilities and the advantages, if any, of the 
proposed new services. 


b. Schedules or plan of operations showing tentative 
schedules for a typical future year covering the 
area involved in the carrier’s application. In addi- 
tion, show any presently operated schedules which 
will be changed in accordance with the proposed 
plan of operations showing such schedules at the time 
of preparation of exhibits and how each will be 
affected by the proposed schedule pattern. 


3. The number and type of additional aircraft which 
will be required if the proposed plan of operations is put 
into effect. 


4. The changes, if any, contemplated in the present fare 
structure. For those carriers able to offer only connecting 
and indirect routings at present, indicate the contemplated 
savings, if any, to the travelling public due to the im- 
proved routing sought in the present case. 


5, Submit estimates of the items listed below, assuming 
that the proposed amendments will be in effect during the 
year ending December 31, 1957. Such estimates should 
relate to those portions of the route or routes to be bene- 
fited by the proposed alterations or amendments. These 
estimates should be submitted with sufficient explanatory 
detail to show the bases 
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for the estimates and to permit reconstruction of the esti- 
mates from the basic data: 
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. The additional schedules required by the proposed 
operations (if different from 2b). 


. Plane-miles scheduled by equipment type. 
. Revenue plane-miles flown by equipment type. 
. Available seat miles. 


- Number of revenue passengers (This item should be 
_ provided on an organization and destination basis.). 


. Revenue passenger-miles. 
. Available ton-miles. 
- Revenue ton-miles of mail, express, and freight. 


i. Revenue derived from traffic estimated in (f) and 
_ (hb), specifying the revenue applicable to each class 
of traffic. 


The foregoing should be broken down between coach and 
first-class traffic and the revenue estimate should show 
coach and first-class revenues separately. 


6. Show what portion of the estimated traffic and revenue 
represents new traffic and revenue generated by improve- 
ments in service, that which is being presently carried di- 
rectly or by connection by the applicant carrier, and that 
traffic! and revenue diverted from available routings or 
other presently certificated carriers. All traffic estimates 
should be shown in detail and should include a complete 
and detailed explanation of the methods used in arriving 
at these estimates. If any of the foregoing estimates are 
based on studies conducted independently by an applicant 
carrier it is requested that such studies be included as ex- 
hibit material. 


7. Furnish by CAB control accounts an estimate of the 
additional operating expense to be incurred if the proposed 
services, as shown in (5), be operated during the year end- 
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ing December 31, 1957. Set forth the bases for the esti- 
mates as well as the methods of estimating, including pro- 
jections of system overhead, in sufficient detail to permit 
- reconstruction of the estimates from the basic data. 


8. Describe in detail the number of additional employees 
by class of employee which the proposed service will entail 
- during the year ending December 31, 1997. 
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9. Furnish an estimate of the additional property units 
(other than that shown in response to item 3), if any, 
| which will be required if the proposed service is authorized. 


10. Estimate the extension and development and pre- 
operating expense which will be incurred if the proposed 
service is authorized. 


11. Describe in full the plans for obtaining additional 


_eapital, if any is required, for the proposed operation. 


12. Air carrier intervenors are requested to submit esti- 
~ mates of diversion on the assumption that the route changes 
proposed by the applicants will be in effect for the year 
ending December 31, 1957. Any party claiming diversion 
' should provide estimates thereof specifying pairs of points 
- or areas involved, the volume of traffic and the amount of 
| revenue estimated to be diverted annually between all 
' points or areas. Show basis upon which such estimates 
are based. 


13. In addition to the foregoing, the Bureau of Air Op- 
- erations reserves the right to request load factor informa- 
tion at such time as the Board’s consolidation order is 
issued and the scope of the proceeding is thereby defined. 
' Such load factor information will relate to flights operated 
' over the principal segments involved in the consolidated 
' proceeding. If the scope of the proceeding is not broadened 
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beyond that established by the Dallas Complaint and Peti- 
tions, Bureau Counsel joins Dallas in requesting that the 
carrier parties supply the data indicated below for March 
and September 1955, separately for each through or con- 
necting flight serving the city of Dallas, on the one hand, 
and any of the following: Abilene, San Angelo, Big 
Spring, Midland-Odessa, El Paso, Lubbock, and Amarillo, 
Texas; Santa Fe and Albuquerque, New Mexico; Las Vegas, 
Nevada; and San Bernardino, Los Angeles, Fresno, and 
San Francisco, California: 


. The flight number and the number of connecting 
flights. 


. Type of Equipment. 
. Number of times operated. 


. Total number of revenue passengers on board be- 
tween each consecutive pair of cities served by the 
flight. 


. Total weight of mail on board between each con- 
secutive pair of cities served by the flight. 


fr. Total weight of express on board between each con- 
secutive pair of cities served by the flight. 


. Total weight of freight on board between each con- 
secutive pair of cities served by the flight. 
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. Show the total number of revenue passengers en- 
planed at each city served by the flight classified in 
each case by the city at which the enplaned passen- 
gers will be deplaned. 


14. Nonscheduled or supplemental carrier applicants are 
requested to furnish true O&D data between Dallas and 
the points at issue in the case, if any such traffic was car- 
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ried, for the calendar year 1955 by months, and for the 
period January through March 1956, by months. 


In addition to the above, Dallas, because it is prosecuting 
a complaint as to the adequacy of service between Dallas 
and selected points to the west of Dallas, has a special 
requirement for information which can be supplied only by 
certain of the carrier parties. Dallas requests, therefore, 
‘that each of the carrier parties supply for each of the 
cities shown opposite each named carrier below, for a 
' typical week in June to be designated by the Examiner, the 
' following for each flight on each day of such week operated 
to any of such cities: 


a. Flight number. 
. Type of equipment used. 
. Total number of available seats offered at Dallas. 
. Space available between Dallas and point indicated. 
(1) One week before departure. 
(2) 24 hours before departure. 
(3) 6 hours before departure. 


(4) 1 hour before departure. 
(5) On departure. 


e. Actual number of passengers on board. 


f. Actual departure time for each flight. 


Flights should be divided between eastbound and west- 
bound. This information should be shown by American 
Airlines with respect to flights operated to Los Angeles, 
San Francisco, Midland-Odessa or El Paso; for Braniff 
Airways with respect to flights operated to Amarillo to 
Lubbock; for Continental Air Lines with respect to flights 
operated to Abilene, Big Spring, San Angelo, Midland- 
Odessa, El Paso, Lubbock, Santa Fe or Albuquerque; and 


29 











(386) 


for Trans-Texas with respect to flights operated to San 
Angelo and El Paso. 
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(Received May 24, 1956) 


LEASURE, SCHEURER & CARTER 
1701 K Street, N. W. 
Washington 6, D. C. 


May 24, 1956 
Thomas L. Wrenn, Esquire 
Assistant Chief Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 
Re: Dallas to the West Service Case, 
Docket No. 7596 


Dear Mr. Wrenn: 


With regard to the report of prehearing conference 
served on May 17, 1956 in the above entitled proceeding, 
there are submitted herewith the exceptions filed on behalf 
of Continental Air Lines, Ine.: 


1. With respect to the statement found at page 6, ‘‘The 
Examiner stated that there is no issue of transcontinental 
service in Docket No. 7596 and therefore there is no ques- 
tion pending or reason to consider such an issue,’’ Conti- 
nental submits that unless this statement means that no 
applicant will be permitted to conduct flights through Dal- 
las from points east or south thereof on the one hand, and 
points west thereof on the other, that statement should be 
amended to include a requirement that applicants, which 
would serve new proposed points west of Dallas involved 
in the proceeding, could not originate or terminate flights 
at points east or south of Dallas. This would be consistent 
with what we recall to be the position of the Examiner as 
stated several times during the conference. 
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2a. With regard to the Request for Evidence (Appendix 
_ B), Continental objects to the submission of the requested 
data twenty days in advance of the date fixed for submittal 
' of exhibits-in-chief. Such a procedure would cut short the 
- amount of time necessary for the preparation of such ex- 
hibits since the requested data is quite extensive and will 
- eomprise a large part of the exhibits-in-chief. As a result, 
| the date of October 1 for the exchange of such initial ex- 
hibits, as set forth at page 7 of the report, would have little 
' significance. Continental will supply such requested data 
' on the date fixed for submittal of exhibits-in-chief. 


2b. With regard to the forecast period mentioned in 
items 5, 7, 8 and 12 of the request, ie., the year ending 
December 31, 1957, Continental believes that the statement 
- found at page 6 of the report, that the ‘‘parties may also 
' use subsequent years as a second phase or as an additional 
' phase of such operations, but in the interest of uniformity 


the initial forecasts should be for the year 1957,’’ should 
be controlling. 
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2c. With regard to item 5 in so far as it requests a break- 
| down between coach and first-class traffic and coach and 
first-class revenues, Continental is unable at this time to 
agree to such a breakdown since it is not possible to state 
| whether the estimates can be broken down in that manner. 


9d. With regard to the segment load factor data re- 
' quested in item 13, Continental is unable to supply the 
weight of mail, express and freight between each consec- 
' utive pair of cities served by the various flights involved. 
It will supply the passenger and other information re- 
- quested. Continental suggests that in order to make the 
| information meaningful, the number of seats available by 
flight and by segment should also be given in order that 
the load factor information can be derived. 
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2e. With regard to the special request of the City of 
Dallas found at page 4 of Appendix B, Continental will 
endeavor to supply this information if all of the other 
parties to the case also supply such information. 


3. On page 7 of the report the rebuttal exhibits are set 
for a date 30 days after the date for exchange of initial 
exhibits. Continental joins with American Airlines and 
Bureau Counsel in requesting at least 60 days for rebuttal 
exhibits in view of the scope of this proceeding, even if 
the proceeding is limited to issues involving services be- 
tween Dallas and California. 


A eopy of this letter is being sent to all parties listed 
on the report of prehearing conference. 


Yours very truly, 


Herman F’. ScHevrer, JR. 
/s/ Herman F. Scheurer, Jr. 
Attorney for Continental 
Air Lunes, Inc. 
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UNITED STATES OF AMERICA CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Certificate of Public Convenience and Necessity 
(as amended) 


Branirr Arrways, Inc. 


is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Civil Aero- 
nautics Act of 1938, as amended, and the orders, rules 
and regulations issued thereunder, to engage in air trans- 
portation with respect to persons, property and mail, as 
follows: 
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1. Between the terminal point Chicago, [ll., the inter- 
mediate points Moline, Ill., Burlington, Iowa, and Kan- 
sas City, Mo., and (a) beyond Kansas City, Mo., the 
intermediate points Topeka and Wichita, Kans., Ponca 
City and Oklahoma City, Okla., Fort Worth and Dallas, 
Tex., and (b) beyond Kansas City, Mo., the intermedi- 
ate points Tulsa, Okla., and Dallas, Tex.; and beyond 
Dallas, Tex., the intermediate points Fort Worth, 
Waco, Houston, Galveston, Austin and San Antonio, 
Tex., and (a) beyond San Antonio, Tex., the terminal 
point Laredo, Tex., and (b) beyond San Antonio, Tex., 
the intermediate point Corpus Christi, Tex., and the 
terminal point Brownsville, Tex. ; 


2. Between the terminal point Denver, Colo., the inter- 
mediate points Colorado Springs and Pueblo, Colo., 
Amarillo, Lubbock, Wichita Falls, Forth Worth, Dallas, 
Waco, Houston, Galveston, Austin and San Antonio, 


Tex., and (a) beyond San Antonio, Tex., the terminal 
point Laredo, Tex., and (b) beyond San Antonio, Tex., 
the intermediate point Corpus Christi, Tex., and the 
terminal point Brownsville, Tex.; 


3. Between the terminal point Memphis, Tenn., the inter- 
mediate points Little Rock and Fort Smith, Ark., Mus- 
kogee, Tulsa and Oklahoma City, Okla., Amarillo, Tex., 
Pueblo and Colorado Springs, Colorado, and the termi- 
nal point Denver, Colo.; 


4. Between the co-terminal points New York, N.Y. and 
Newark, N.J., the intermediate points Washington, 
D. C., Chattanooga, Nashville and Memphis, Tenn., 
Tulsa and Oklahoma City, Okla., and Dallas, Tex., and 
the terminal point, Ft. Worth, Tex., 


to be known as Route No. 9. 
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The service herein authorized is subject to the following 
terms, conditions and limitations: 


(1) The holder shall render service to and from each 
of the points named herein, except as temporary sus- 
pensions of service may be authorized by the Board; 
and may begin or terminate, or begin and terminate, 
trips at points short of terminal points. 


(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the 
effective date of this certificate, as amended; and may 
continue to maintain regularly scheduled nonstop serv- 
ice between any two points not consecutively named 
herein if nonstop service was regularly scheduled by 
the holder between such points prior to the effective 
date of this certificate, as amended. Upon compliance 
with such procedure relating thereto as may be pre- 
scribed by the Board, the holder may, in addition to 
the service hereinabove expressly prescribed, regu- 
larly serve a point named herein through any airport 
convenient thereto, and render scheduled nonstop serv- 
ice between any two points not consecutively named 
herein between which service is authorized hereby. 


(3) The holder shall serve Denver, Colorado Springs 
and Pueblo, Colo., only on flights originating or ter- 
minating at Oklahoma City, Okla. or Fort Worth- 
Dallas, Tex., or points south or east thereof. 


_ (4) Flights between Tulsa, Okla., and Denver, Colo., 
shall stop either at Amarillo, Tex., or shall make at 
least two stops, of which one must be Oklahoma City, 
Okla. 
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(5) The holder’s authority to serve Muskogee, Okla., 
is suspended during the period Central Airlines, Inc., 
is authorized to serve such point. 


(6) The holder’s authority to serve Galveston and 
Laredo, Tex., is suspended as to each such point during 
the period Trans-Texas Airways is authorized to serve 
such point. 


(7) All flights on segment 4 serving Chattanooga, 
Nashville, or Memphis, Tenn., shall also serve one of 
the following points: Tulsa or Oklahoma City, Okla., 
Dallas or Ft. Worth, Tex., Washington, D. C., Newark, 
N. J., or New York, N. Y. 


(8) All flights serving New York, N. Y., Newark, 
N. J., or Washington, D. C., shall also serve one of 
the following points: Chattanooga, Nashville, or Mem- 


phis, Tenn., Tulsa or Oklahoma City, Okla., or Fort 
Worth or Dallas, Tex. 
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(9) The holder’s authority to serve Burlington, 
Iowa, is suspended during the period Ozark Air 
Lines, Inc., is authorized to serve such point. 


The exercise if the privileges granted by this certificate, 
as amended, shall be subject to such other reasonable terms, 
conditions and limitations required by the public interest 
as may from time to time be prescribed by the Board. 


This certificate, as amended, shall be effective on June 
17, 1956. 


In Wirness WueEnreor, the Civil Aeronautics Board has 
caused this certificate, as amended, to be executed by its 
Chairman and the seal of the Board to be affixed hereto, 
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attested by the Secretary of the Board, on the 15th day of 
June, 1956. 


/s/ James R. Durree 
Chairman 


(SEAL) 
ATTEST : 


/3/ M. C. Mututcan 
Secretary 


eR 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


Washington, D. C. 


Certificate of Public Convenience and Necessity for 
Local or Feeder Service 


ConTINENTAL Air Linss, Inc. 


is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Civil Aero- 
nautics Act of 1938, as amended, and the orders, rules, 
and regulations issued thereunder, to engage in air trans- 
portation with respect to persons, property, and mail, as 
follows: 


1. Between the terminal point Amarillo, Tex., the inter- 
mediate points Plainview, Lubbock, and Lamesa, Tex., 
the alternate intermediate points Midland-Odessa (to 
be served through Midland Army Air Field), and 
Abilene, Tex., the intermediate points San Angelo and 
Austin, Tex., and the terminal point Houston, Tex.; 


2. Between the terminal point Houston, Tex., the inter- 
mediate points College Station-Bryan, Temple and 
Waco, Tex., and the terminal point Dallas, Tex.; 
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3. Between the terminal point Dallas, Tex., the inter- 
mediate points Fort Worth, Mineral Wells, Brecken- 
ridge, Abilene, Sweetwater, Snyder and Big Spring, 
Tex., and the terminal point Midland-Odessa, Tex. ; 


4, Between the terminal point Lubbock, Tex., the inter- 
mediate points Clovis, Las Vegas and Santa Fe, N. 
Mex., and the terminal point Albuquerque, N. Mex., 


to be known as Route No. 64. 


The service herein authorized is subject to the following 
terms, conditions, and limitations: 


(1) The holder shall render service to and from each 
of the points named herein, except as temporary sus- 
pensions of service may be authorized by the Board; 
and, except as otherwise provided herein, may begin 
or terminate, or begin and terminate, trips at points 
short of terminal points. 
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(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the 
effective date of this certificate. Upon compliance with 
such procedure relating thereto as may be prescribed 
by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a 
point named herein, other than a point required to 
be served through an airport named herein, through 
any airport convenient thereto. 


(3) On each trip operated by the holder over all or 
part of one of the four numbered route segments in this 
certificate, the holder shall stop at each point named be- 
tween the point of origin and point of termination of 
such trip on such segment, except a point or points 
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with respect to which (a) the Board, pursuant to such 
procedure as the Board may from time to time pre- 
scribe, may by order relieve the holder from the re- 
quirements of such condition, (b) the holder is au- 
thorized by the Board to suspend service, or (c) the 
holder is unable to render service on such trip be- 
cause of adverse weather conditions or other condi- 
tions which the holder could not reasonably have been 
expected to foresee or control. 


(4) None of the following pairs of points shall be 
served on the same flight: Abilene and Lamesa, Tex., 
on segment 1; Austin and Dallas, Tex., San Angelo and 
Fort Worth, Tex., San Angelo and Dallas, Tex. 


(5) The holder shall render nonstop service be- 
tween Houston and Austin, Tex., only on flights either 
originating or terminating at points west of Austin 
or north of Houston. 


(6) Notwithstanding the provisions of paragraph 
“¢(3)’? the holder may omit service to Mineral Wells 
and Breckenridge, Tex., on all flights between Abilene 
and Fort Worth, Tex., in excess of two daily round 
trips between such points. 


The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions, 
and limitations required by the public interest as may from 
time to time be prescribed by the Board. 


The services authorized by this certificate were originally 
established pursuant to a determination of policy by the 
Civil Aeronautics Board that in the discharge of its obliga- 
tion to encourage and develop air transportation under the 
Civil Aeronautics Act, as amended, it is in the public 
interest to establish certain air carriers who will be pri- 
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marily engaged in short-haul air transportation as distin- 
' guished from the service rendered by trunkline air carriers. 
In accepting this certificate the holder acknowledges and 
agrees that the primary purpose of this certificate is to 
authorize and require it to offer short-haul, local or feeder, 
air transportation service of the character described above. 
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This certificate shall be effective on January 24, 1956: 
Provided, however, That prior to the date on which the 
certificate would otherwise become effective the Board, 
either on its own initiative or upon the timely filing of a 
petition or petitions seeking reconsideration of the Board’s 
order of November 25, 1955, (Order E-9770) insofar as 
such order authorizes the issuance of this certificate may 
by order or orders extend such effective date from time 
to time. 


The authorizations to serve Plainview, Lamesa, Mineral 
Wells, Breckenridge, Sweetwater, and Snyder, Tex., and 
Las Vegas, N. Mex., shall expire three years after the 
effective date of this certificate. 


Ix Wirxess Wuereor, the Civil Aeronautics Board has 
- caused this certificate to be executed by its chairman, and 
the seal of the Board to be affixed hereto, attested by the 
Secretary of the Board, on the 25th day of November, 1955. 


/s/ Ross Rizuey 
Ross Rizley 
Chairman 


(SEAL) 
ATTEST: 


/s/ M. C. Muwiican 
Secretary 
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2464 
EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
Tom Robertson 


was called as a witness and, having first been duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Schneider: 
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Q. Now, Mr. Robertson, over and above the points 
specifically applied for by Braniff, would Braniff be 
willing to serve any point which the Board might find 
needed service in this proceeding? A. Yes, Braniff’s 
position is the same as it was in the Northeast-Southwest 
case where the Board certificated Braniff into Memphis, 
Nashville and Chattanooga, none of which were on 
Braniff’s original application or supported by exhibits. 
The same condition would apply in this case under our 
catch-all clause. 


Cross Examination 


By Mr. Scheurer: 


Q. Looking at your schedules, Mr. Robertson, Page 3 
or Exhibit 3, to the extent these exhibits, this schedule 
shows operations over your existing system with larger 
type of equipment than you are presently operating, where 
have you taken that into account in your expenses? 
A. In the expenses? 
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Q. Yes. A. Well, first, Mr. Scheurer, I would like to say 
that these are zero schedules, and I don’t believe that any- 
one can say a year or year and a half in advance of where 
you would be asked to implement a scheduled pattern 
exactly which flights would go where. We are confident 
that at a time a decision is reached in this case that we 
will have a scheduled pattern which will enable utilization 
of the flights as proposed here. Now, you asked me 
specifically Dallas-Houston. I can’t point to any specific 
flights at this time, but we are confident at the time this 
ease reaches for decision for implementation of the route 
that we will have the flights to do the job that we have 
proposed here. 

Q. In other words, you feel by the time this route were 
awarded you would be operating three DC-7 round trips 
between Dallas and Houston, is that right? 


A. Yes. 


By Mr. Simpson: 
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Q. On your Exhibit 3, which is your schedules, you'll 
notice the boxes at the bottom you indicate connections to 
a great number of points. Did I understand in answer to 
Mr. Scheurer that you said those are not connections to 
existing flights? A. That’s right. This is a zero schedule. 

Q. Could you tell me why you used zero time schedules? 
A. Yes, sir. I think in a preliminary statement I said 
that it appears difficult a year or a year and a half in 
advance of a case to try to come up with an exact specific 
schedule pattern and to tell the Examiner that this is 
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exactly what you’ll operate. Exact schedules depend upon 
the scheduled pattern which Braniff would then have in 
effect. It would depend upon the scheduled pattern of 
existing carriers in the market where you want to gear up 
your operations for the maximum competitive effect. It 
would depend upon the schedules of connecting carrier and 
there are other variables that 


2488 
possibly the authorization which will come out of this 
case to a given carrier will be somewhat different than 
the case it is prosecuting, therefore we attempt to show 
here for guidance of the Examiner a reasonable typical 
pattern as to frequency, as to type of equipment, as to 
class of service, to intermediate points as to nonstops 
which will show the Examiner for intents and purposes 
exactly what we propose to do without tying it down to 
the departure times or the connecting flights which were 
in existence at this time, which is the only basis we have. 


2636 
Cc. C. West, Jr., 


was called as a witness and, having first been duly sworn, 
2637 
was examined and testified as follows: 


* * * bad ad * * 


2650 
By Mr. MacDonald: 
2651 


Q. Mr. West, I have a couple of questions. In Para- 
graph 2 you state that Continental will provide all the 
services which Dallas states it provides? <A. Yes, that’s 
correct. 
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Q. I take it that that statement is to be read into the 
general prayer which appears in the latter paragraph 
under the head of Page 2? A. 1 am not sure I follow; the 
statement stands as it is. 

Q. You do not propose competitive service at this time 
to San Diego, do you? 

Mr. Scheurer: Mr. Examiner, I think that Dallas’ peti- 
tion will speak for itself. I don’t believe they requested 
San Diego. 

Mr. MacDonald: This is a preliminary question. 

Examiner Wrenn: Wait just a minute. I didn’t get all 
'of Mr. MacDonald’s nice Scotch accent. He was a little 
low in there. Let me have that question read back. 


(Question read.) 


A. We have not proposed— 

Examiner Wrenn: Now what was your statement? 

Mr. Scheurer: He had a preliminary question before 
that with respect to what Dallas is requesting in this pro- 
ceeding. Then he asked whether we could propose service 
to San Diego. The testimony of Mr. West speaks for 
' itself that we indicated willingness to serve San Diego if 
it’s so necessary but Dallas’ 
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- application did not request service to San Diego. 
Mr. MacDonald: I ean clear it up with the witness the 
extent of the service he either proposes or is willing to 
give. 

Examiner Wrenn: I think the record is quite clear that 
- the Dallas petition did not specifically mention San Diego. 
Mr. Schreurer: Very well. 
Examiner Wrenn: Go ahead, Mr. MacDonald. 


By Mr. MacDonald: 
Q. In formulating this proposal, did you consider the 
testimony of Mr. Johnson, the president of the Chamber 
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of Commerce of Dallas, with regard to the need for coach 
service? A. I am not aware of his statement. Our 
schedules have been prepared after careful consideration 
by our traffic and sales department and they have 
presented certain schedules here which are our proposed 
type of operation. We have agreed, and my statement 
contains the willingness upon the part of Continental to 
serve such other points, such other segments as the Board 
might require as a result of this proceeding. 

Q. But to the extent that you offer somewhat limited 
coach service in this proceeding, you do not meet the 
needs as expressed by the president of the Dallas Chamber 
of Commerce, do you? A. That again will be covered by 
Mr. Lawrence, but I will point out that our equipment is 
so flexible that we can offer either first-class or coach 
service on three hours notice, 
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I mean so far as changing the airplane. 

Q. Are you not proposing coach on the Viscount? A. I 
am not testifying to the traffic statements here. I think 
that Mr. Lawrence will cover as to what type of service, 
whether coach or first class, and again I will state as a 
matter of policy we would be quite flexible on that. We can 
provide coach service with Viscounts if we wanted to. 
They are also flexible as to the interior arrangement as 
well as the DC-7-B’s. 

Q. What I am getting at, you testified here you will 
provide all the service which Dallas states its requires, 
but actually you don’t really know at this point? A. I am 
saying we are willing to provide the service between any 
and all points that the Board determines should be served. 
As to the type of service, the type of airplane, whether 
coach or first-class, that can be arranged. Again whether 
it ties in exactly with what Dallas has stated, I don’t know. 
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| Examiner Wrenn: I have one other question along that 
line there. What, if anything, would Continental propose 
‘as far as Amarillo is concerned, for example? Now, you 
‘serve that on the Pioneer certificate. It would not be 
affected by the application you have here, would it? 

The Witness: I don’t believe to a great extent, but I 
again would like to refer that to Mr. Harding Lawrence 
who has the schedules exactly in mind of what will be 
provided. 

Examiner Wrenn: Continental is not specifically asking 

for Amarillo on the Route 29 extension here? 

- The Witness: No, but we are willing to accept any type 
of route or type of service that the Board indicates should 

| be provided as a result of this hearing. I mean San Diego, 
Amarillo, so forth. 


* * * * 


Mr. Scheurer: I have a couple of questions, Mr. 
Examiner. 


Redirect Examination 


2697 
By Mr. Scheurer: 


Q. In response to a question by Mr. Schneider, Mr. West, 
you mentioned the fact that Continental would be replacing 
DC-3 and Viscount equipment. I think you meant DC-3 

and Convair equipment, didn’t you, sir? A. That’s right, 
with Viscount. 

Q. Now, with respect to the Albuquerque-Dallas com- 

parison against the Lubbock-Dallas comparison, and 
assuming both markets to be equal, while it is true those 
two markets would be a stand-off isn’t it also true that 
Continental serves between Albuquerque and Lubbock and 
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we would also lose the traffic between Albuquerque and 
Lubbock? A. That’s correct. 

Q. So that it would not be an offset as a result of that, 
would it? A. I didn’t say it would be an offset. I said 
Mr. Lawrence would determine whether it would be equal- 
ized or not. 

Q. Now, with respect to the Dallas-West route, on your 
eross-examination by Mr. Grundman, the schedules that 
are shown in the exhibits are the schedules which Con- 
tinental proposes and the type of service which Continental 
proposes, are they not? A. That is correct. 

Q. There is no question as to whether we begin with all 
coach service or all first-class service. Did you say that’s 
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right? A. That is right. 


S. B. Redmond 


was called as a witness and, having first been duly sworn 
was examined and testified as follows: 


2701 
Cross-Examination 


By Mr. Simpson: 


Q. Well, now, isn’t it true that you have not applied 
for San Angelo, Abilene, Big Spring, Amarillo or Santa Fe 
and the only reason they are in the case is Dallas wants 
local service restrictions listed on them? A. I believe 
Continental has applied. 
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Q. They are not in your application, are they? A. They 
_ are not described in a linear route description 
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_ but they are referred to in the application catch-all para- 
graph that applies. 
Q. They are not referred to—you mean you have a eatch- 
_ all clause which you construe as covering anything in the 
area? <A. That is the purpose of that clause. 


A. Let’s sum it up this way, that Continental can provide 

all of these Services, provide the most first one-carrier or 
one-plane carrier in this area with less route mileage than 
any other applicant. 
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Continental Air Lines, Ine. 
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CONTINENTAL'S EXISTING ROUTES INTEGRATE WITH AND 
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Exhibit No. CAL-101-A 


Continental Air Lines, Inc, 
ADDITIONAL DALLAS-WEST SCHEDULES - YEAR BEGINNING JULY 1, 1958 


15 13 1 Flight Number 18 12 16 4 6 10 
First First First Clases First First ; First First First Mirst 
V=810D V=-810D DC-7B Equipment V-810D V-810D V-810D DC—7B _DC-7B : V-810D 


8:00A 7:15A Fort Worth (CST} 3:34P 11:25P 12:30A 2:03A 


OBR) SOTAICS 4804-s¥T THC 


815A 72308 Dallas 3:21P 11:10P 12:154 1:50A 
8:45A 8:35A 8:00A Dallas 3:01P 7:10P 10:40P 11:45P 1:30A 


9352A Lubbock 12:19A 
10307A Lubbock 


Midland 
Midland 


Albuquerque 
Albuquerque 


10s21A El Paso 3:51P 
10:36A El Paso : 3:36P 


11:594.,12:00N Phoenix 2320P, 319P 
12: 2:25P Phoenix 3 1355P7 ~“1:54P 


12:31P Las Vegas 11:52A 
12:46P Las Vegas 11:37A 


Los Angeles 9:05A 11:36A 


Los Angeles - 8:35A 11:16A 4:05P 





Oakland 9:55A 9:50A 
Oakland 3 9:35A 9:30A 


San Francisco 7:00A _9:20A _9:15A _2:30P .5:00P 4A:55P 
San Francisco 7 4:35P 
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Dallas-West Service Case EXHIBIT NO. CAL-103 
(Page 1 of 1 page) 


Continental Air Lines, Inc. 


INCOME STATEMENT -- ADDITIONAL REVENUES AND EXPENSES 


Year Starting July 1, 1958 


OPERATING REVENUES 
Transport: 


Passenger $14,807,154 
United States mail 361,718 
Property 625,997 
Charter = = 
Other PS 


Total Transport Revenues $15,794,869 


OPERATING EXPENSES 


Flying Operations $ 4,555,365 
Maintenance 3,183,819 
Passenger Service 1,072,802 
Aircraft and Traffic Servicing 1,303,425 
Promotion and Sales 1,192,795 
General and Administrative 456,203 
Depreciation and Amortization 2,219,157 


Total Operating Expenses $13,983,566 


Operating Profit $ 1,811,303 
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Exhibit No. CAL-105 


Continental Air Lines, Inc, 


O88) SOTAIES 4SOM-SETT ET 


ESTIMATE OF PASSENGER TRAFFIC TO BE SERVED BY CONTINENTAL 


Year 1955 


(1) (2) (3) (4) (5) (6) (7) (8) 
Passengers Revenue R. P. M. Continental 
Year Passenger Estimated After Percent Of Estimated 
19551/_ Miles®/ __ Miles Generation Generation Participation 1955 R.P.M, 


A. Continental's Proposal Offers The 
First One Carrier Service To The 
Following Markets: 

Las Vegas —-Dallas 2,400,255 
El Paso 594,776 

Fort Worth 279 5357 

Lubbock 22,724 

Midland/Odessa 143,481 

-Los Angeles 834,015 

Phoenix 442 273,598 

San Francisco/Oakland 429 569,283 


Sub-Total 54117,489 12,793,723 9,595 292 


Los Angeles -Abilene 693,485 
Alamogordo 1,846,260 
Austin 3,485,846 
Big Spring 130,910 
Breckenridge 30,706 
Carlsbad 209 456 
Clovis 84,266 
College Station/Bryan 91 131,131 
Hobbs 320,463 
Lawton 1 930,900 
Mineral Wells 47,931 
Roswell 559,000 
San Angelo 333,840 
Sweetwater 14,105 
Temple 248 794, 
Waco 988 ,494 
Wichita Falls 1,471,392 
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Continental Air Lines, Inc, 


ESTIMATE OF PASSENGER TRAFFIC TO BE SERVED BY CONTINENTAL 
Year 1955 


(3) (4) ! (5) (7) (8) 
Revenue R. P. M. Continental 
Passenger Estimated After Percent Of Estimated 


Miles | Generation Generation Participation 1955 R.P.M, 
A. (Contd. ) eC er 


San Francisco/Oakland-Abilene 268,450 
Alamogordo 101,010 
Austin 1,043,562 
Big Spring 
Carlsbad 
Clovis 
College Station/Bryan 
Hobbs 
Lawton 
Roswell 
San Angelo 
Sweetwater 
Temple 
Waco 
Wichita Falls 

~Abilene 
Alamogordo 
Austin 
Big Spring 
Carlsbad 
Clovis 
Hobbs 
Lawton 
Roswell 
San Angelo 
Temple 
Wichita Falls 
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Continental Air Lines, Inc, 


ESTIMATE OF PASSENGER TRAFFIC TO BE SERVED BY CONTINENTAL 


Year 1955 


(2) (3) (4) (5) (7) (8) 
Passengers Revenue Continental 
Year Passenger Estimated Percent Of Estimated 


19551/_ Miles?/ Miles Generation Generation Participation 1955 R.P.M, 





~Abilene 
Alamogordo 
Austin 

Big Spring 
Carlsbad 
Clovis 
College Station/Bryan 
Hobbs 

Lawton 
Roswell 

San Angelo 
Temple 

Waco 

Wichita Falls 


2 ESD SOAS S89K-28T ier 


Sub-Total 18,048,732 27,073,098 13,536,549 


B. Continental's Proposal Offers 
Improved One Carrier Service To 
The Following Markets: 
Albuquerque -Dallas 3,865,290 6,764,258 6,087 ,832 
Fort Worth 1,051,960 1,577,940 90 1,420,146 
Lubbock 484,211 605,264 605,264 
El Paso -Midland/Odessa 1,200,914 1,501,143 1,125,857 





Dallas -Alamogordo 58,331 
Carlsbad 102,102 
Hobbs 252,889 
Plainview 72,930 
Roswell ' 334,932 
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Continental Air Lines, Inc, 


ESTIMATE OF PASSENGER TRAFFIC TO BE SERVED BY CONTINENTAL 
Year 1955 


(2) (3) (4) (5) (7) (8) 
Passengers Revenue Continental 
Passenger Estimated Percent OF Estimated 


Year 
19551/_ iles?/ Miles Generation Generation Participation 1955 R.P.M. 


~Alamogordo 935379 

Carlsbad 435134 

Hobbs 79 9 755 

Plainview 35,568 

Roswell 319,696 

Albuquerque -College Station/Bryan 81,016 
Temple 36,660 

Waco 148,512 

El Paso —College Station/Bryan 109,109 
Temple 689 125,398 

Waco 119,392 

Lubbock -College Station/Bryan 95,550 
Temple 32,448 
Midland/Odessa-College Station/Bryan 60,372 
Temple 22,984 

Waco 745438 


Sub-Total 24298, 595 2,379,046 


C. Continental's Proposal Offers 
Competitive Service in the 
Following Markets: 
l. First Competitive Service 
Dallas -El Paso 567 6,891,885 8,959,451 3,135,808 
Los Angeles 1,245 37,484,460 48,729,798 17,055,429 
Lubb 294, 5 5247 5606 6,559,508 60 3,935,705 
Midland/Odessa3/ 320 6,423,040 8,992,256 5 395,354 . 
Phoenix 914 2,827,916 3,959,082 1,979,541 < 
San Francisco/Oakland 14,586 1,532 22, 3455752 31,284,053 12,513,621 
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Continental Air Lines, Inc, 


ESTIMATE OF PASSENGER TRAFFIC TO BE SERVED BY CONTINENTAL 
Year 1955 


(2) (3) (4) (5) (6) (7) (8) 
Passengers Revenue Rk. P. M. Continental 
Year Passenger Estimated After Percent Of Estimated 


19551/_ Miles2/ _ Miles. -—» Generation Generation Participation 1955 R.P.M. 


Cats (Contd. ) 


Fort. Worth 


Albuquerque 
El Paso 


Las Vegas 
Lubbock 
Santa Fe 


-El Paso 

Los Ange 

Lubboc 

tabbed) 
Phoenix 

San Francisco/Oakland 
Midiand/Odessa-Los Angeles 


Phoenix 

San Francisco/Oakland 
-Las Vegas 

Los Angeles 

San Francisco/Oakland 
-Los Angeles 

Phoenix 

San Francisco/Oakland 
-San Francisco/Oakland 
-Waco 
-Las Vegas 

Los Angeles 

Phoenix 

San Francisco/Oakland 


Additional Competitive Service 


Phoenix 
Los Angeles 


-Los Angeles 
San Francisco/Oakland 
-San Francisco/Oakland 


5,954 579 3,447 5 366 
13,208 1,257 16,602,456 
5,382 1,652,274, 
8,294 2,753,608 
1,404 1,300,104 
3,393 5 238,792 
2,210 2,126,020 
208 , 494, 

883,987 

2,918,591 

10,275,174 

5,038,800 

13,710,125 

2,066,038 

6,653,192 

19,305,234 

61,5727 

153,582 

330,174 

142,883 

234,897 


28,914,496 
15 827,019 
245,685,700 


3,964,471 
19,092,824 
1,900,115 
3,166,649 
1,495,120 
6,286,550 
2,976,428 
291,892 
1,149,183 
3,794,168 
11,816,450 
7,054, 320 
16,452,150 
2,685,849 
8,316,490 
25,096,804 
71,200 
168,940 
363,791 
157,171 
258 , 387 


28 991 4,496 
17,409,721 
245,685,700 


594,671 


2 ,514,620 
1,785,857 
175,135 
574 4592 
1,517,667 
1,772,468 
2,821,728 
35290 430 
940,047 
254945947 
12,548,402 
14,240 
33,788 
72,638 
31,434 
51,678 


2,891,450 
4,352,430 
17,197,999 
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Continental Air Lines, Inc, 


ESTIMATE OF PASSENGER TRAFFIC TO BE SERVED BY CONTINENTAL 


(1) 


D. Continental's Proposal Offers 
Improved or Additional Service to 
Interline Passengers Moving Over 
The Following Segments for a 
Portion of Their Trip: 

Las Vegas -Dallas 
Albuquerque -Dallas 


-El Paso 

El Paso 

Los Angeles 

Los Angeles 

Lubbock 
Midiand/Odessa 
Phoenix 

Phoenix 

Sam Francisco/Oakland 
San Francisco/Oakland 
-El Paso 

El Paso 

Los Angeles 

Los Angeles 

Lubbock 
Midland/Odessa 
Phoenix 

Phoenix 

San Francisco/Oakland 
San Francisco/Oakland 
Midland/Odessa-Los Angeles 
San Francisco/Oakland 


Dallas 


Fort Worth 


(2) 
Passengers 


geet) Miles< 


(3) 


Year 1955 


(4) 


Revenue 


Passenger 
Miles 


1,5 364,100 
2,773,914 


1,938,573 
3,678,129 
15,877,485 
64,853,295 
1,666, 392 
1,597,440 
1 9425 ,840 
3,528,954 
10,256,740 
3459725496 
301,080 
895,713 
7,876, 362 


439,010 
198,536 
132,418 
385,216 
1,585,688 
6,643,832 
187,590 
16,679 


(5) 
Estimated 


25 
25 


cocoocoocoocoococoococooeoooooe°ceoo°00o°d 


(6) 
R. P. M. 
After 


Generation Generation 


5 455,125 
3,467 , 393 


1,938,573 
3,678,129 
15,877,485 
64,853,295 
1,666, 392 
1,597,440 
1,425,840 
3,528,954 
10,256,740 
3499725496 
301,080 
895,713 
7,876,362 
11,585,769 
439,010 
198,536 
132,418 
385,216 
1,585,688 
6,643,832 


(7) 


(8) 


Continental 


Percent Of 


Participation 


Estimated 


1955 RPM. 


2,727,563 
3,120,654 


678,501 


4,102,696 
3,497,250 
455162 
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Continental Air Lines, Inc, 


ESTIMATE OF PASSENGER TRAFFIC TO BE SERVED BY CONTINENTAL 
Year 1955 


(2) (3) (4) = (5) (7) (8) 
Passengers Revenue Continental 
Passenger _ Estimated Percent Of Estimated 


Year 
1955u/ Milese/ Miles Generation Generation Participation 1955 R.P.M. 
D. (Contd.) 


Albuquerque -Las Vegas 364 487 177 5268 | 177,268 40 70,907 
Los Angeles 2,652 697 1,848,444 | 1,848,444 15 277 ,267 
San Francisco/Oakland 273 969 264,537 | 264,537 40 105,815 
El Paso -Phoenix 546 347 189,462 | 189,462 35 66, 312 
Los Angeles 3,510 715 2,509,650 | 2,509,650 20 501,930 


O8BD SoTAIesg PSOM—SUT TOG 


San Francisco/Oakland 741 1,036 767 ,676 | 767,676 30 230, 303 
Las Vegas -San Francisco/Oakland 45862 A414 2,012,868 | 2,012,868 50 1,006,434 


Phoenix -Los Angeles 12,415 4» 568,720 4,568,720 10 4,56 872 
San Francisco/Oakland 3,887 689 2,678,143 | 2,678,143 25 669 , 536 

Los Angeles -San Francisco/Oakland 80 ,067 27 , 222,780 27,222,780 7 1,905,595 
TOTAL 1,373,333 - 718,242,382 791 5216, 530 182,803,197 

Bridge Passengers at 3 percent of Total 5 9484096 


GRAND TOTAL | 188,287,293 


) 


1/ March 1-14 plus September 17-30, 1955 times 13. 
2/ Average mileages via Continental's proposed services. 
3/ Continental has provided service to these markets under local service restrictions. 


“ON LIGIHXE 


Sources: CAB Airline Traffic Surveys 
Book of Official Airline Route Maps and Airport to Airport Mileages, CAB 
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Exhibit No. CAL-204 


Dallas-West Service Case EXHIBIT NO. CAL-204 
Bureau Counsel Request 
No. 1 


Continental sir Lines, Inc. 


FORM OF CERTIFICATE OF PUBLIC 
CONVENIENCE AND NECESSITY 


Linear Route Description 
"Between the coterminal points San Francisco and Oakland, 
California, the intermediate points Los Angeles, 
California, las Vegas, Nevada, and Phoenix, Arizona, 
and (a) beyond Phoenix, the intermediate points 
Albuquerque, New Mexico, Lubbock, Texas, Fort Worth, 
Texas, and the terminal point Dallas, Texas; and 
(>) beyond Phoenix, the intermediate points El Paso, 


Texas, Midland/Odessa, Texas, Fort Worth, Texas, and 


the terminal point Dallas, Texs." 





Exhibit No. CAL-301 


Dallas-West Service Case EXHIBIT NO. CAL-301 
(Page 1 of 3 Pages) 


CONTINENTAL AIR LINES, INC. 


€643 


CONTINENTAL ALREADY SERVES TWELVE OF THE NINETEEN CITIES 
IN ISSUE IN THE DALLAS TO THE WEST SERVICE CASE - MORE 
THAN TWICE THE NUMBER SERVED BY ANY OTHER APPLICANT. 


Staties Seaves sy CONTINENTAL 








Rebuttal Exhibit No. CAL-Rl 


Continental Air Lines, Inc, 


CONTINENTAL WILL PROVIDE MORE OF THE SERVICES DALLAS STATES 
IT REQUIRES THAN ANY OTHER APPLICANT 


(1) (2) (3) ! (5) 2/ (6) (7) (8) 
Services Found By : 

Dallas To Be Required California 

Between Dallas and: 1/ Braniff Eastern CONTINENTAL Delta Eastern National Western 


1. "Effective competitive 
trunkline service" 


e888) EDTALeg 4SeN-EUT TEC 


Los Angeles 

San Francisco/Oakland 
El Paso 

Lubbock 
Midland/Odessa 
Amarillo 





2. "Direct single—carrier 
trunkline service" 


Las Vegas 


3. "Non-competitive trunkline- 
type service" 


Albuquerque 
Abilene 

San Angelo 
Santa Fe 


4 
3 
; 
4 
> 


~~ 


TOTAL 3 


From Dallas Exhibit No. DAL 11.01, pages 5 and 6. 

From applications and proposed certificates of carrier applicants. 

Continental also provides service between this.city and Dallas under a restricted authorization. Pursuant to the 
decision of the Board, Continental is willing to provide improved services. 
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Exhibit A 


ContrnentaL Am Lrvzs, Inc. 


STATEMENT OF POSITION BY C. C. WEST, JR., 
EXECUTIVE VICE PRESIDENT 


A major question in this case is the need and justifica- 
- tion for additional, competitive services in the area from 
| Dallas to California. But this is not the only major feature 
of the case. The Board is also considering the authoriza- 
tion of new and direct one-carrier services in important 
markets—between Dallas and Las Vegas, between Dallas 
and Albuquerque and between Lubbock and important 
cities west of Albuquerque and El Paso. 


Continental is an applicant for all these services, and 
much more. Continental will provide all of the services 
which Dallas states it requires. In addition, Continental 
already serves a substantial part of the Dallas to the west 
area with a tributary, gathering system of routes extending 
more than one-third the distance from Dallas to Los 
Angeles and San Francisco. These routes integrate ideally 
with its proposed routes. 


As a matter of fact, Continental already serves twenty- 
eight of a total of thirty-one cities from Dallas to Cali- 
fornia on its present plus it proposed routes. The many 
cities Continental already serves will contribute sub- 
stantial amounts of tributary traffic to Continental’s 
Dallas-California flights. In return, these Continental 
cities will receive improved, new one-plane and one-carrier 
services over and above the competitive and new services 
between Dallas and the west referred to above. This plus 
factor is an advantage to the public which other applicants 
cannot provide to the extent that Continental can. 


Reference has been made to the need for competitive 
services between 
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Dallas and San Diego, and for trunkline-type service 
between Dallas and Abilene. Continental’s application 
does not specifically mention these services but they are 
within our ‘‘catch-all clause’’; therefore, I would like to 
state that Continental is both willing and able to provide 
such services or others in the area not specifically applied 
for which the Board may find necessary. 


In addition to the authorization of the competitive and 
new services to which I have referred, the selection of 
carrier is another major question to be decided. I have 
already referred to one compelling reason for the selection 
of Continental—its tributary gathering system of routes 
extending more than one-third the distance from Dallas to 
California, and the greater services which these existing 
routes make it possible for Continental to provide. 


Between Dallas and Albuquerque and Dallas and 
Midland, which are markets served by Continental under 
a restricted local service authorization, it is my under- 
standing that the selection of a carrier other than Con- 
tinental has been mentioned in Dallas’ presentation. The 
expectation, as I understand it, would be that Continental’s 
local services would be allowed to remain unchanged. This 
would be an illogical decision, for it would be impossible, 
as I see it, to leave Continental’s local services unchanged. 
Without the support of the terminal to terminal traffic 
which Continental has developed in these markets, its local 
services would materially deteriorate, to say the least. 
This, of course, exemplifies an additional reason why 
Continental should be the carrier selected to provide the 
new and additional trunkline services with which the Board 
is concerned in this case. 


6727 
Continental’s existing routes in the Dallas to the west 
area provide the basis for more economical and efficient 
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operations than other applicants could conduct. Of the 
nineteen cities between Dallas and the west specifically 
mentioned in the Dallas petition and the applicants’ 
applications, Continental already serves twelve. Unlike 
any other applicant, it already has major terminal and 
operational facilities on both the eastern and western 
extremities of the area under consideration—at Dallas on 
the east and at Los Angeles on the West Coast. 


Furthermore, by the joining of Continental’s recently 
inaugurated operations between Chicago and Los Angeles 
with its proposed Dallas-San Francisco and Los Angeles 
operations, greater efficiency can be realized in the routing 
and utilization of aircraft and in the productivity of its 
major maintenance and overhaul facility recently con- 
structed at Los Angeles. 


The selection of Continental is particularly important 


when consideration is given to Continental’s relative size 
and resources. After allowance for the substantial change 
in its operations stemming from the Chicago-Kansas City- 
Denver-Los Angeles route awarded it in the Denver 
Service Case, Continental remains a relatively small 
carrier—much smaller than any other applicant. It is 
Continental’s position that the highly competitive services 
authorized to Continental in the Denver Case serve to 
emphasize the need—and the justification—for selecting 
Continental in this ease, so that it might thereby acquire 
a broader base over which to spread its costs and attain 
earnings which will facilitate the acquisition of the large 
competitive equipment that it requires. And, in this con- 
nection, I should point out that these needs are important 
not only so that Continental may fully live up to the 
Board’s expectations for it in the highly competitive 
Chicago-Kansas City-Denver-Los Angeles markets, but 
also so that 
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Continental may continue to provide other segments of 
its system the benefits of modern aircraft and other service 
facilities, as it has in the past and is doing today. 


Looking at the other side of the coin—the selection of a 
carrier other than Continental between Dallas and the 
west-—the diversion of revenues from Continental would 
be a very serious problem both to Continental and the 
Board. Continental has just recently been placed upon a 
subsidy-free, service rate status—a position which it could 
hardly continue to hold considering the substantial amount 
of revenue Continental would lose. This problem has just 
become aggravated by the result which will oceur with the 
certification of Western between Denver and Phoenix, a 
market where Continental was the major participant in the 
traffic. I believe the facts are clear that the selection of 
Continental could not possibly have the serious effect upon 
any other carrier as the selection of another applicant 
would have upon Continental 
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Exhibit B 


ContinentaL Arm Lrvzs, Inc. 


TESTIMONY OF S. B. REDMOND 


The Six State Area—Texas, Oklahoma, New Mexico, 
Arizona, Nevada and California—in which Continental 
proposes new and additional services is experiencing a 
dynamic and rapid economic development. This develop- 
ment has been at a faster rate than the United States as a 
whole, And, in comparison with other areas, the Six State 
Area has developed faster than all areas except the Pacific 
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Coast states which were led by California, one of the 
states in the Six State Area. 


PERCENTAGE INCREASES, Five YEars THROovGH 1955 


Effective 

Retail Buying 

Population Sales Ineome 
Six State Area 19.0% 44.5% 42.6% 
Pacific Coast Area 20.2% 47.4% 42.7% 
U. S. Total 8.9% 32.2% 33.0% 


The thirty-one cities now served or proposed to be served 
by Continental are experiencing an even more dynamic and 
rapid economic development than the area as a whole, as 
indicated by the following comparisons: 


PercentaGE Increases, Five Years THRovucH 1955 


Thirty-One Six State 
Cities Area 


Population 26.9 Yo 19.0% 
Retail Sales 52.6% 44.5% 
Effective Buying Income 45.9% 42.6% 


These thirty-one cities have 46 percent of the population 
of the Six State Area, 51 percent of the area’s retail sales, 
and 53% of the area’s effective buying income—indicative 


6730 


of the comprehensiveness of Continental’s proposed addi- 
tional and new services from Dallas to the West. 


Continental proposes competitive services at ten major 
cities in the Dallas to the west area—Dallas, Fort Worth, 
Midland/Odessa, Lubbock, El Paso, Albuquerque, Phoenix, 
Las Vegas, Los Angeles and San Francisco/Oakland. It is 
clear that these services are needed. The economic de- 
velopment of these ten major cities, as is the case with the 
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entire area, has been above the average of othr cities 
throughout the country. At six of the ten cities, however— 
Dallas, Fort Worth, Midland/Odessa, Lubbock, El Paso, 
and Albuquerque—air traffic development has been below 
the average of other air traffic centers. 

Analysis of the volume of competitive traffic at the ten 
cities establishes that Los Angeles, San Francisco/Oakland 
and Phoenix—three cities which have had above average 
traffic development—are also cities at which most of the 
traffic has had competitive air service. In contrast, a 
limited amount of traffic has had competitive service at the 
six cities which have had below average traffic develop- 
ment.!. This analysis is summarized as follows: 

Percent of Passengers 
Receiving Competitive 
Service 


Cities having above average 
traffic growth: 


Los Angeles 
San Francisco 66.6% 
Phoenix 


Cities having below average 
traffic growth: 

Dallas 

Fort Worth 

Midland 

Lubbock 12.3% 

Albuquerque 

El Paso 

6731 
The above analyses of traffic development at the ten 

principal cities to be served by Continental were based 
upon total passengers to and from all other points—i.e., 
the total air passenger market of each city. Similarly, the 


1 The tenth city is Las Vegas whose above average traffic development is 


the result of its phenomenal economic development offsetting its lack of 
competitive service. 
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analyses of the degree of competition at these ten cities 
' was based on not less than 83 percent of each city’s total 
| passengers. In order to determine the effect of the lack 
of competition in specific city-pair markets, an additional 
analysis was made of the traffic development in twenty of 
the city-pair markets to which Continental will provide 
| first competitive service. This analysis discloses that air 
' traffic is seriously underdeveloped in sixteen of the twenty 
' city-pair markets, their 1949-1955 percentage increase hav- 
ing been only 73 percent, compared with an increase of 178 
' percent in the total traffic at Los Angeles, San Francisco/ 
Oakland and Phoenix, cities mentioned above with most 
_ of their traffic receiving competitive services. The air pas- 
- senger traffic trends in the fifty most important air travel 
markets at these latter three cities also show the lagging 
traffic development of city-pairs to which Continental pro- 
poses first competitive service. 


There is also ample justification, based upon relative 
' volume of traffic, for the competitive services proposed by 
Continental. The Board, in fifteen route proceedings dur- 
ing the sixteen months between September 1, 1955 and 
December 31, 1956, has authorized first or additional com- 
petitive services between 347 pairs of cities. The March 
and September 1955 passengers per carrier in these mar- 
kets—including the carriers newly authorized—range from 
a high of 45,742 to zero. The median passengers per car- 
rier is 302. The passengers per carrier in the city-pairs 
proposed for competitive service by Continental in this 
case—including 
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Continental in the calculation—range from a high of 
30,280 to a low of 14, with a median of 503. This is 67 
percent higher than the median of the city-pairs authorized 
for competition by the Board. Moreover, the average 
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passengers per carrier—again including Continental—of 
substantially more than half of Continental’s proposed 
competitive city-pairs exceed the median average passen- 
gers per carrier in the city-pair markets authorized by the 
Board for competition in its recent decisions. 


Both Dallas and Lubbock, the city applicants in this 
proceeding, stress the need for new one-carrier services 
in addition to competitive services. Dallas has cited its 
need for one-carrier trunkline service to Las Vegas. Lub- 
bock has described its need for new one-carrier trunkline 
service to the west. 


Dallas and Fort Worth combined is the largest metro- 
politan area in the nation without one-carrer service to 
Las Vegas. Notwithstanding this deficiency of service, 
Dallas and Fort Worth has exchanged more passenger 
traffic with Las Vegas than most of the large metropolitan 
areas of the country having one-carrier trunkline service 


to Las Vegas. Moreover, traffic between only Dallas and 
Las Vegas, during the period when one-plane interchange 
service was available, respondent sharply to the stimulus 
such through service provided, jumping 300 percent as 
compared with a general traffic increase of only 17 per- 
cent. 


In addition to Dallas/Fort Worth-Las Vegas, Conti- 
nental proposes first one-carrier, one-plane service between 
Las Vegas, on the one hand, and El Paso, Midland/Odessa 
and Lubbock, on the other. Similar to Dallas-Las Vegas 
and indicative of the strong but underdeveloped potential, 
the traffic in these markets ranks high compared with 
other markets of similar population which have had one- 
carrier, if not one-plane, service available. 
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Los, Angeles is the largest and San Francisco the fifth 
largest metropolitan areas without one-carrer trunkline 
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service authorized to Lubbock. These two major West 
Coast points exchange a volume of traffic with Lubbock, 
- notwithstanding the lack of one-carrier service, which ex- 
ceeds traffic between Lubbock and other major cities with 
which Lubbock has such service. Continental will offer 
first one-carrier, one-plane service between Lubbock and 
these major West Coast points and, in addition, first one- 
plane service between Lubbock on the one hand, and 
Phoenix and Las Vegas, on the other, the latter already re- 
ferred to in the preceding paragraph. 


Not only will Continental provide all of the foregoing 
first one-carrier services to Dallas, Las Vegas, Lubbock 
and other points, but also by virtue of the many tributary 
cities on its existing routes in the Dallas-west area, Conti- 
nental will provide one-carrier services to and from 
Phoenix, Las Vegas, Los Angeles, San Francisco and Oak- 
land that other carriers cannot offer. It is believed that 
the traffic potential of all of these markets has not even 
begun to be realized, considering the additional time and 
other disadvantages of connecting services, and that there 
should be no doubt of the need and justification for the 
one-carrier and one-plane services Continental proposes. 


6734 
Exhibit C 
ContrventaL Air Lrygs, Inc. 


TESTIMONY OF HARDING L. LAWRENCE VICE 
PRESIDENT, TRAFFIC AND SALES 


Continental will provide more new, one-carrier or one- 
plane service in the Dallas to the west area than any other 
applicant. The reason for this is Continental’s existing 
route system in the area between Dallas/Fort Worth and 
Albuquerque/E] Paso. As shown by the cover to Continen- 
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exhibits, it will provide new, improved and competitive 
service to twenty-seven presently certificated cities in 
Texas, New Mexico, Oklahoma and California, and to three 
new cities in Arizona, Nevada and California. Moreover, 
Continental, as the regional carrier in the area concerned, 
is best adapted to insure air travelers in these markets a 
quality of service attuned to their particular travel needs. 


DC-7B aircraft will be used to provide first-class and 
Club Coach nonstop flights between Dallas and Los Angeles 
and between Dallas and Los Angeles and between Dallas 
and San Francisco/Oakland. New, jet-prop Viscount air- 
craft will be used to provide first-class service between 
Dallas and the intermediate points of Lubbock, Midland/ 
Odessa, Albuquerque, El Paso, Phoenix and Las Vegas 
and between these points and Los Angeles and San 
Franciseco/Oakland. 


Continental’s DC-7B airplanes have a seating arrange- 
ment to accommodate 64 first-class passengers and have a 
lounge to seat five people. Its DC-7B Club Coach seating 
arrangement provides 85 seats and a lounge of five. Its 
DC-7B’s are among the finest in the industry. Continental 
will provide a first-class and Club Coach service unexcelled 
in the industry today. 


Continental will be the first trunkline carrier to bring the 
Texas-New Mexico-Oklahoma-California area jet-prop serv- 
ice. Continental now has on order fifteen Viscount 810-D’s. 
Deliveries on these airplanes are to begin March 1958. 
Continental has also optioned five additional Viscount 
810-D’s. The Viscount 810-D will carry 52 first-class 
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passengers and has a lounge to seat four. The Viscount 
810-D is considerably larger than the Viscount 700 series 
being operated by Trans Canada and Capital Airlines in 
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the United States today. The Viscount $10-D will be 
"equipped with the Rolls-Royce Dart engine R Da 7. In 
1959, Continental’s Viscounts will be equipped with the 
R Da 8 Rolls-Royce engine, thereby increasing the cruising 
speed of the Viscount to 400 miles per hour. 


The Viscount airplane has enjoyed tremendous public 
acceptance. Its great passenger appeal is proving very 
effective. This is evident where it is being operated in 
non-competitive markets. 


Continental also has on order four Boeing 707 turbo-jet 
- aircraft. Delivery on these aircraft will commence in May 
| 1959. It is planned that these aircraft will be operated 
on the Chicago-Los Angeles route. However, since they 
- will be maintained at Continental’s new maintenance base 
in Los Angeles, it can be expected that these aircraft will 
' also see service on the Dallas-West Coast nonstop route. 


One of the great advantages which Continental offers 
in its Dallas-west service is the fact that by means of 
intraline connections at Dallas, Lubbock, Midland/Odessa, 
Albuquerque and El Paso, new and improved one-carrier 
service will be available to the many other Continental 
cities in the New Mexico-Texas-Oklahoma area. These 
intraline connections are not hypothetical possibilities— 
Actual schedules have been prepared to prove that the 
connections are practical and workable. For example, 
Alamogordo/Holloman Air Force Base, New Mexico, the 
guided missile center and headquarters for the White Sands 
Proving Ground, would have a one-carrier direct connection 
via El Paso or Albuquerque to the West Coast. In 1955 
this certificated point on Continental’s system accounted 
for 2,340 Los Angeles passengers. This travel was prima- 
rily occasioned by important national defense work con- 
ducted by manufacturers in the Los Angeles area who 
have defense contracts at Alamogordo. In total Continental 
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will offer new and improved service (exclusive of new 
competitive service) to 168 passengers per day between 
points in the Dallas-west area. 


6736 

In addition to providing new and competitive service in 
the Dallas-West Coast markets, Continental proposes com- 
petitive service in two markets in which it has had a long 
established interest—Dallas-Midland/Odessa and Dallas- 
Lubbock. Continental (and Pioneer prior to April 1955) 
has participated in the traffic in both of these markets 
in spite of its local service restrictions and DQ-3 equipment. 
Continental carried 17 percent of the passengers between 
Dallas and Midland/Odessa in 1955 even though it operated 
via three to six stops with DC-3’s compared to American’s 
nonstop, Convair and DC-6 equipment. Its Dallas-Lubbock 
participation was 27 per cent in 1955 even though its opera- 
tion was two stop compared to Braniff’s nonstop. Con- 


tinental’s proposed nonstop Viscount schedules will provide 
service in each of these markets faster than any available 
today. 


Continental has provide the only one-carrier service be- 
tween Dallas and Albuquerque. Its fastest schedule at 
the present time, due to its local service restrictions, is a 
three-stop Convair service. Its average participation in 
the market over a six-year period has been 80 percent of 
the passengers and 66 percent of the passenger miles. Con- 
tinental’s proposed Viscount schedules will save the Dallas- 
Albuquerque passenger more than an hour’s traveling time 
eastbound and an hour and a half westbound. 


In preparing its forecast of revenue to be derived from 
its new Dallas-west operation, Continental compared its 
proposed schedules with the frequency and quality of 
schedules in the markets where it proposes competitive 
service. This comparison was of importance in determining 
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the generative ability of Continental’s proposed service 
and the participation Continental could expect to attain in 
its first year of operation. In addition, it analyzed the 
degree to which it could provide new or improved service 
between its online cities and the cities it proposes to serve. 


Continental’s forecast is for the year beginning July 1, 
1958. This period was chosen because Continental believes 
the decision in this case will not be released until the 
middle of 1958. However, to comply with a request of 
Bureau Conusel, Continental’s 
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estimated revenues and expenses for the year beginning 
July 1, 1958, were reduced to approximate the year begin- 
ning January 1, 1958, and are presented in a pro forma 
profit and loss statement in Exhibit CAL-119. 


Continental’s proposed new flights between Dallas and 
the west will require 8,688,312 revenue miles to be flown 
with DC-7B and Viscount 810-D aircraft. Ten airplanes 
are required to operate these miles, four DC-7B’s and six 
Viscount 810-D’s. Net additional operating revenues are 
estimated at $15,795,000 for an operating profit of almost 
$2,000,000. 


The estimate of passenger traffic was prepared as fol- 
lows: 


The passengers available to Continental are: 


1) Passengers to be provided first, one-carrier serv- 
ice. 


2) Passengers to be provided improved, one-car- 
rier service. 


3) Passengers to be provided competitive service. 


4) Passengers to be provided interline service. 
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These passengers were tabulated from the March and 
September 1955 Air Traffic Surveys and were expanded to 
the year 1955 by a factor of 13. They were then multiplied 
by the average miles to be traveled on Continental to deter- 
mine the revenue passenger miles available to Continental 
in the year 1955. These passenger miles were expanded 
by various percentages to account for the generative 
effect of Continental’s new service, and were allocated to 
Continental by various percentages of participation. This 
allocation includes the revenue passenger miles of passen- 
gers who will travel all the way on Continental, plus those 
who will travel part of the way. For example, the 75 per- 
cent of the Dallas-Las Vegas revenue passenger mile mar- 
ket allocated to Continental includes passengers moving 
all the way on Continental’s new through flights, plus those 
Continental might carry via connections at Albuquerque 
or Phoenix. 
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The separation of passengers into the categories listed 
above was to permit analyses to be made of the estimated 
generation and participation percentages to be applied to 
the traffic, either by groups or by individual markets. For 
example, Continental estimates that the markets to be pro- 
vided new, one-carrier, one plane service will be generated 
150 percent and that Continental will carry 75 percent of 
their passenger miles. Markets to receive new, one-car- 
rier connecting service are estimated to be generated 50 
percent, with Continental’s total participation 50 percent. 


The factors which were considered in arriving at the 
estimated generation and participation percentages were 
as follows: 


1) Quality and quantity of service proposed by Con- 
tinental 
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2) Continental’s past participation in markets to re- 
ceive new or improved one-carrier service 


3) Quality and quantity of existing one-carrier air 
service 


4) Trend in air passenger growth in markets to be 
provided competitive service. 


The interline passengers included in the forecast were 
determined as follows: 


With the exception of Las Vegas-Dallas and Albuquer- 
que-Dallas markets, the interline passengers between any 
given city-pair were those which moved via the one-carrier 
trunkline service available on that segment but which con- 
nected at either end to another carrier. For example, the 
2,652 interline passengers between Albuquerque and Los 
Angeles were those which traveled via TWA between these 


cities but connected at either Albuquerque or Los Angeles 
to another carrier with an origin or destination beyond 
Albuquerque or Los Angeles. 


Interline passengers between Dallas or Fort Worth, on 
the one hand, and El Paso, Phoenix, Los Angeles and San 
Francisco/Oakland, on the other hand, were separated into 
those who could not have used the American-Delta-or Amer- 
ican-Delta-National interchanges and those whose routings 
indicated they might have traveled on one of these inter- 
changes. This sepa- 
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ration was made so that a different percent of participa- 
tion might be applied to each type of passenger. 


In this double listing of interline passengers, the first 
line includes passengers who could not have used the in- 
terchange, and Continental’s estimated percent of participa- 
tion here is the same as for the local origin-destination 
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passengers over the segment. The second line includes 
passengers moving to or from a city east of Dallas served 
by the American-Delta or American-Delta National inter- 
changes or adjacent to one of these cities, with a routing 
indicating that he might have used one of the interchanges 
part of the way. Continental’s participation in these latter 
passengers was estimated to be less. 


Interline passengers between Las Vegas and Dallas and 
between Albuquerque and Dallas are those who originated 
or terminated at one of the two cities making up the city- 
pair and who terminated or originated at a city logically 
served beyond the city-pair regardless of the passenger’s 
historic routing during the Survey periods. The estimate 
of interline passengers over these two segments was made 
in this way because (1) there was no one-carrier service 
between Las Vegas and Dallas to provide a reasonable 
estimate of interline passengers and (2) Continental’s one- 
earrier Dallas-Albuquerque service was of a local service 
nature which did not fully exploit the interline passengers 
who might normally flow over the segment. Examples of 
these interline passengers are: Las Vegas-New Orleans, 
Albuquerque-Atlanta, Dallas-Farmington. 


The total Continental gross revenue passenger miles 
for the year 1955, determined by the foregoing methods, 
totaled 182,803,197. To account for bridge passengers? to 
be carried on Continental’s flights, 3 percent was added for 
a total of almost 190 million 1955 gross passenger miles. 


In order to eliminate duplication, all of Continental’s 
1955 revenue passenger miles 


1 Passengers who do not originate or terminate at either one of the cities 
making up a city-pair but use the segment as a ‘‘bridge’’ to travel to or 
from cities beyond the city-pair. 
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in markets it proposes to serve were subtracted from the 
estimated gross revenue passenger miles. The net figure 
for the year 1955 was then expanded to the year beginning 
July 1, 1958 by a 50 percent normal growth factor—which 
equals about 12 percent a year. A yield of $.0574 reflecting 
the operation of both coach and first class flights was ap- 
plied to the passenger miles to estimate a passenger rev- 
enue figure of almost $15,000,000. 


Cargo ton-miles were estimated at percentages of revenue 
passenger ton-miles based on Continental’s system experl- 
ence and were converted to revenues by the use of yields 
which are comparable to those experienced by the other 
regional carriers. 


Most of the fares proposed by Continental are identical 
with those charged today. A major fare saving which 
will oceur, however, is between San Francisco/Oakland, on 
the one hand, and Albuquerque, Las Vegas and Lubbock, 
on the other hand, where Continental’s proposed fare is 
lower than the fare charged today. 


Diversion by Continental from other carriers would not 
be harmful. Approximately 60 percent of such diversion 
is from American Airlines, the largest and strongest car- 
rier in the United States today. Another 30 percent is 
from United and TWA, also large and strong carriers. On 
the other hand, the diversion by the other applicants of 
Continental’s traffic between Dallas/Fort Worth, Lubbock, 
and Albuquerque, and by Braniff between Houston and 
San Antonio and West Coast points would seriously harm 
Continental and impair its progress toward becoming a 
strong trunkline carrier. 


Continental estimates that Braniff would divert $1,- 
400,000 from Continental if it is allowed to operate 
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from Houston through Dallas, Lubbock and Albuquerque 
to the West Coast. More than one million dollars of this 
would be diversion between Houston and San Antonio, on 
the one hand, and cities served by the Continental-American 
interchange, on the other hand, or 28 percent of Continen- 
tal’s total interchange traffic. 


The other carriers proposing to operate from Dallas to 
Albuquerque (via Lubbock or nonstop) would also cause 
substantial diversion to Continental. Delta would divert 
almost 
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$700,000, Eastern $558,000, Western $472,000 and Cali- 
fornia-Kastern $460,000.2 Included in these figures are 
Continental’s Albuquerque-Lubbock-Dallas/Fort Worth 
passengers and a percentage of its Houston/San Antonio- 
West Coast traffic which would be diverted if a second 
Dallas-West Coast carrier were certificated. These diver- 
sion figures amount to as much as 9.1% of Continental’s 
total passenger revenue in 1956, the loss of which would 
make it virtually impossible to maintain a non-subsidy 
status. 


2The above figure for California-Eastern, is from Exhibit No. CAL-R9. 
However, since California-Eastern now plans to also serve Lubbock, its diver- 
sion would be increased to $669,000. 
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* * * * * * * * 


Brief of Braniff Airways, Inc. Before Examiner 
Thomas L. Wrenn 


The very simplicity of Braniff’s proposal has been used 
as a basis for attack by certain other applicants. Since 
Braniff did not include in its proposal every city inter- 
mediate between Dallas and California, it has been argued 
that Braniff would provide less total new service than some 
of the other applicants (EX. CEA-R-912; Ex. CAL-R1, R2). 
It has also been argued that the total population to be 
served by Braniff’s proposal is less than that which would 
be served by other applicants. This technique if followed 
by the Board in selecting among rival applicants, would 
result in a ridiculous statistical race, with every applicant 
proposing to serve every village and hamlet in the area 
so as to come up with the highest figures of total popula- 
tion, total new one-carrier service, etc. In any event, the 
simple answer to these arguments is that Braniff made 
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it clear on the record that it is fully prepared to serve any 
city not included in its proposal but for which the Board 
would find a need for additional service. There is nothing 
novel about this. The same offer was made by Braniff 
in the Southwest-Northeast Service Case and the Board 
accepted it by including Nashville, Memphis and Chatta- 
nooga on the route awarded to Braniff, notwithstanding 
the fact that Braniff had not specifically applied for them 
nor included them in its basic proposal. 
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APpPLICANT’s ESTIMATES OF OPERATING RESULTS 


The applications consolidated in this proceeding are set 
forth in Appendix A, and the route proposed by each appli- 
cant at the hearing is shown on the maps at the front of 
this initial decision. There follows a summary of the 
applicants’ (except American’s which will be treated sep- 
arately) estimates of results for the first year of operation. 
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Braniff: Braniff wants to operate from Dallas to the 

West Coast by extending its route No. 9 from Lubbock to 
| San Francisco via Albuquerque, Phoenix, and Los Angeles. 
It does not propose to operate schedules between Los 
' Angeles and San Francisco. Braniff’s initial schedules 
- propose six daily flights in each direction. There would be 
one nonstop flight between Dallas and San Francisco and 
' one stopping at Albuquerque. There would be two non- 
stops in each direction between Dallas/Fort Worth and 
| Los Angeles and two additional flights, one stopping at 
Phoenix and one stopping at Lubbock. In addition, Braniff 
would operate one daily flight in each direction between 
_ Dallas and Albuquerque via Lubbock. Five of Braniff’s 
proposed schedules would originate or terminate at Hous- 
- ton and the other two would originate or terminate at 
_ East Coast points served by Braniff. 


| Braniff estimates that operating expenses for the first 
| year it operates the route (Braniff used the year 1957) 
- would amount to $9,987,805; that it would need $9,181,129 
| passenger revenues to break even, representing 175,212,000 
revenue passenger miles at 5.24 cents per revenue passenger 
mile and a break-even load factor of 46.67 percent. For 
the year 1958 Braniff estimated it would have 200,000,000 
revenue passenger miles available to it to support the 
operation. 


87 





(10035) 


Braniff would operate the proposed schedules with 
DC-6, DC-7, and Convair equipment. At the time of the 
hearing, Braniff had seven DC-7, six DC-6, and 30 Convair 
aircraft on hand and had nine Lockheed Electra turbo-jet 
and five Boeing 707 aircraft on order. If the route is not 
activated until after the Electra and Boeing aircraft are 
delivered, Braniff would be in position to operate the route 
without any additional aircraft. If 
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the route is activated before acquisition of those aircraft, 
Braniff would require three additional DC-7C aircraft and 
four DOC-6 aircraft to operate the schedules proposed. 
Under these circumstances, the total investment required 
to activate the route would approximate $14,000,000 instead 
of the $10,500,000 figure shown in its exhibits, and the 
break-even load factor would be increased by 1.96 percent 
to 48.63 percent. 


Braniff asserts that it has completed financing arrange- 
ments with respect to its re-equipment program through 
a $40,000,000 loan agreement entered into with a group 
of insurance companies and sums realized from two recent 
stock issues. If Braniff has to buy the three DC-7 and 
four DC-6 aircraft to operate the route rather than lease 
them, $8,000,000 additional financing would be required. 


Continental: Continental proposed to operate between 
Dallas and San Francisco/Oakland via Lubbock, Midland, 
Albuquerque, El Paso, Phoenix, Las Vegas, and Los An- 
geles. It proposed an initial schedule pattern of eight 
flights daily in each direction, four of which would serve 
both Los Angeles and San Francisco. Continental pro- 
poses to operate with DC-7B and Viscount 810-D equip- 
ment. The DC-7B will be used in first-class and club-coach 
nonstop flights between Dallas and Los Angeles/San 
Francisco and between Dallas and San Francisco/Oakland, 
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and the Viscount 810-D aircraft will be used to provide 


' first-class service between Dallas and the intermediate 


| points of Lubbock, Midland/Odessa, Albuquerque, El Paso, 
| Phoenix, and Las Vegas and between these points and Los 
Angeles and San Francisco. 


Continental’s forecast is for the year beginning July 1, 
| 1958. Operating revenues were estimated at $15,795,000 
' and operating expenses at $13,983,500 with an operating 
| profit of about $1,811,000. Continental’s 
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schedules included the operation of two round-trip Viscount 
flights serving San Francisco/Oakland between Los Angeles 
and Las Vegas; that is, a flight operated from Dallas to 
- San Francisco instead of terminating there would continue 
' to Los Angeles where it would terminate, and the return 
| trip would originate at Los Angeles, go to San Francisco, 


then to Las Vegas and on to Dallas. These proposed 
' schedules were ruled as turn-around flights between San 
| Francisco and Los Angeles, which type flights have been 
_ excluded from the case by the Board’s orders. Continental 
is of the view that a Dallas-San Francisco-Los Angeles 
flight cannot be classified as a turn-around flight between 
San Francisco and Los Angeles, but it revised its forecast 
_ of revenues and expenses to eliminate the Los Angeles/ 
Oakland portions of Flight Nos. 15, 17, 16, and 10 with the 
result that its revised estimate shows $15,162,775 revenues, 
| $13,501,364 expenses, and a net operating profit of 
$1,661,411. The revision indicated a reduction of $149,892 
in net operating profit from the estimate previously stated. 


Continental estimated that $18,000,000 additional capital 
' would be required to operate the proposed route of which 
' $17,100,000 must be financed. Included in the latter figure 


~ js the cost of four DC-7B and four Viscount 810-D aircraft. 


The remaining two Viscount 810-D aircraft needed to 
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operate the Dallas-West services have been purchased and 
financed under Continental’s 1957 credit agreement. Con- 
tinental expects to obtain the $17,100,000 by additional 
bank loans in the amount of $11,600,000, additional sub- 
ordinated loans of $1,500,000, and additional issue of com- 
mon stock to account for $4,000,000. Continental stated 
that it will need ten aircraft to operate the proposed 
schedules of which four would be DC-7 and six Viscount 
810-D aircraft. 
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Continental’s credit agreement of April 10, 1957, with 
the Chase National Bank is the model for its plans to 
secure the $17,100,000 financing. It expects no difficulty 
in floating the stock issue and points out that it has financed 
eight major new flight equipment programs, together with 
related working capital, preoperating costs, and ground 
equipment, in the last 11 years. 


California Eastern Aviation: California Eastern pro- 
poses a route between the terminal points Dallas, Texas, 
and Oakland, California, via Fort Worth, El Paso, Albu- 
querque, Tucson, Phoenix, Las Vegas, San Diego, Los 
Angeles, and San Francisco. Its plan of operation con- 
templates two phases. In the first phase Lockheed 1049-H 
aircraft would be used for nonstop service between Dallas 
or Fort Worth on the east and the coastal cities of Los 
Angeles, San Francisco, and San Diego, and Vickers 823 
turbo-jet aircraft would be used to serve the intermediate 
markets. Phase two service is predicated upon replacing 
the L-1049-H aircraft with Convair 880 turbo-jet aircraft 
and the continued use of Vickers 823 aircraft for service to 
the intermediate points as proposed in phase one. 


Initially, California Eastern proposes ten daily flights 
in each direction, three of which would be operated with 
L-1049-H aircraft and the remainder with Vickers aircraft. 
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All aireraft used will have a combination first-class and 
coach configuration. It proposes to maintain the existing 
first-class fare level except for markets wherein its more 
direct proposed service clearly indicates a reduction is 
warranted. It also proposes reductions below existing 
coach fares in many of the markets it proposes to serve. 
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Its estimate of operating results for phase one called 
for 488,000 passengers and 454,126,000 revenue passenger 
miles from which it expects to receive $21,792,000 in pas- 
senger revenues and total revenues of $23,432,000. Operat- 
ing expenses are estimated at $18,790,000, leaving an esti- 
mated operating profit of $4,642,000 for the first year of 
operation. 


California Eastern estimated capital requirements of 
$25,940,375 for the operation as follows: $7 ,200,000 for the 


three Constellation aircraft, $12,200,000 for the eight Vis- 
count aircraft, $1,443,375 for ground equipment, $4,000,000 
for working capital, and $1,097,000 for preoperating ex- 
penses. It shows present assets of $8,200,000, leaving 
$17,740,375 required new capital. It expects to raise the 
new capital requirements by an almost equal division of 
debt and equity capital. It expects to borrow approxi- 
mately 70 percent of the price of the Viscount aircraft and 
spare engines and approximately 30 percent of the Viscount 
spare parts and new ground equipment. The balance of 
the new capital requirements would be raised by a public 
offering of California Eastern securities with Cruttenden, 
Podesta, and Company of Chicago, acting as management 
underwriters for the issue of these securities in the amount 
of about $8,500,000. 


California Eastern is a noncertificated carrier. It was 
organized in 1946 to operate as an air freight carrier. After 
about two years of operation, losses and inability to ob- 
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tain further capital forced it to file under Chapter XI of 
the Bankruptcy Act. Thereafter, it experimented with 
high-density seating in its DC-4 aircraft and leased these 
aircraft to other companies. These leases and the main- 
tenance operations of the company enabled it to liquidate 
its indebtedness, and the bankruptcy proceedings were 
dismissed in December 1950. In August 1950 it began to 
conduct 
10040 


freight operations under contract with the United States 
Government, which it still does. In addition, it leases 
aircraft to other operators and since 1951 has conducted a 
school for training Air Force pilots. It owns the stock 
of the following corporations: Stepper Motor Corporation, 
Air Carrier Service Corporation, Land-Air, Inc., and Air- 
craft Corporation, which companies are engaged in differ- 
ent fields of activities. During the year California Eastern 
and its affiliated companies had gross revenues of 
$33,667,000 and a net income of $1,324,000 before taxes 
and $715,000 after taxes. 


California Eastern is a party to a contract with Trans- 
continental, S. A., an Argentine airline requesting entry 
into New York. Under this agreement California Eastern 
is obligated to provide three Constellation aircraft for a 
period of five years with option to buy and technical assist- 
ance in their operation until Transcontinental’s staff is 
able to take over. The Chairman of the Board of California 
Eastern owns stock in Transcontinental, and California 
Eastern would acquire 25 percent of the stock for its serv- 
ices under the contract. If granted a certificate herein, 
the contract would remain with Air Carrier, and California 
FEastern’s officials stated that they would dispose of their 
stock in Transcontinental if a conflicting interest arose. 


If granted a certificate in this proceeding, all the sub- 
sidiary companies of California Eastern would be ‘‘spun- 
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off’? to Aircraft in exchange for stock which would be 
distributed to the holders of California Eastern. After 
the planned ‘‘spin-off’’ of subsidiary corporations and 
conversion of debentures, California Eastern estimates it 
would have a net worth of about $4,000,000. Its consoli- 
dated balance sheet for November 30, 1956, shows 
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current assets of $10,056,000, current liabilities of $7,642,- 
000, and a consolidated net worth of $4,911,000. In 1956 
it had a profit of $703,975. 


The officers of California Eastern are: Chairman of the 
Board and Chief Executive Officer, Jorge E. Carnicero; 
President, Samuel J. Solomon; Vice Presidents, W. W. 
Brinckerhoff and J. W. M. Haight; Secretary and Treas- 
urer, T. O. English; and General Manager, Edward N. 
Townsend, Jr. 


Mr. Carnicero owns about 170,000 shares of the 1,896,408 
shares of California Eastern stock outstanding and holds 
an option to acquire 50,000 additional shares. He also 
owns 20,000 shares of the 800,000 shares of Transconti- 
nental, S. A., stock, but has no option to acquire additional 
stock. William Cunningham, a director with approxi- 
mately 120,000 shares of stock, is the second largest stock- 
holder in California Eastern. W. W. Brinckerhoff owns 
about 80,000 shares, Evan Wick holds 37,000 shares, and 
S. J. Solomon about 25,000. Merrill, Lynch, Pierce, Fenner 
& Beane, an investment house, holds between 55,000 and 
60,000 shares. Hayden Stone Company, Reynolds & Com- 
pany, and Francis I. DuPont were also named as holders of 
large amounts of California Eastern stock although their 
exact holdings were not stated. 


Delta: Delta has requested authority to operate between 
Dallas/Fort Worth and San Francisco/Oakland via Lub- 
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bock, El Paso, Albuquerque, Tucson, Phoenix, San Diego, 
and Los Angeles. Delta’s initial pattern consists of 13 
daily round trips between Dallas and the West Coast as 
follows: three daily round-trip DC-7 flights in standard 
configuration, one DC-7 coach, two DC-6 standard, three 
DC-6 coach services, and four Convair local service stand- 
ard configurations. With the exception of one Convair 
round trip which would originate or terminate in Dallas, 
the other schedules would 
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originate or terminate at points on Delta’s system east of 
Dallas; namely, Miami, San Juan, Atlanta, Charleston, 
and New York. 


Six of the nine four-engine services proposed by Delta 
would be operated on a pattern roughly comparable with 
that presently operated by six American-Delta and Amer- 


ican-Delta-National interchange schedules. Delta antici- 
pates that the interchange operations would not continue 
‘‘viable’’ in their present form if Delta is certificated for 
the route in question. It pointed out that if the inter- 
change agreement should prove ‘‘non-viable’’ a logical 
development of the present services would be eventual 
conversion of the present American-Delta two-way inter- 
change into a one-carrier service operated by Delta alone 
and a conversion of the American-Delta-National inter- 
change into a two-way interchange operated by Delta and 
National with an interchange point at New Orleans only. 
Delta ‘stipulated, and it was ruled, that the termination or 
amendment of either of the existing interchange agree- 
ments is not in issue in this proceeding and can be accom- 
plished only by Board action in a subsequent case. 


Delta if certificated in this proceeding in substantially 
the manner requested, intends to operate a total of 13 of 
its own flights on the Dallas-California segment, regardless 
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of whether the interchange pattern is continued in its 
present form. Delta prepared its traffic estimates on the 
assumption that (a) Delta will operate 13 daily round trips 
west of Dallas in addition to the present number of serv- 
ices operated west of Dallas by American and (b) American 
will continue to operate at least as much service west of 
Dallas as it does at the present time, regardless of whether 
any of these flights west of Dallas are operated as part 
of an interchange pattern. 
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Delta assumed that the travel markets involved will be 
50 percent greater in 1958 than were those same markets 
in 1955. Delta estimated that the 1958 origin-destination 
passenger market between the cities it proposes to serve 
and assuming prior certification of Delta would total 
2,565,886 passengers of which Delta would participate in 
the carriage of 482,931 passengers; 261,472 of these pas- 
sengers would move between the new route cities and 
221,459 would represent supporting traffic moving between 
points on Delta’s present system east of Dallas and points 
proposed to be served to the west of Dallas, to and includ- 
ing the California Coast. In terms of passenger miles to 
be carried, out of the estimated total of 506,294,955 approxi- 
mately 90 percent, or 454,452,000 passenger miles, will be 
carried within the area of this case; namely, between 
Dallas and California. 


Delta estimates that in the first year of operation its 
proposed Dallas-California service will produce operating 
revenues of $27,073,179 with total operating expenses of 
$23,933,760, resulting in an annual operating profit before 
special items and taxes of $3,139,419. 


To operate the service proposed, six Convair 440 aircraft 
at a cost of $5,100,000, six DC-6 aircraft at a cost of 
$8,400,000, and four DC-7 aircraft at a cost of $8,400,000, or 
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a total of $21,900,000, would be required. Ground property 
and equipment would necessitate expenditures of an addi- 
tional $2,279,125 with the result that total additional prop- 
erty and equipment required to operate the route would 
amount to $24,179,120. 


As of the date of the hearing, Delta owned 11 DC-7 
aircraft, six DC-6 aircraft, four L-049 aircraft, and 28 
Convair aircraft. It had on order ten DC-7 aircraft (seven 
to be delivered in 1957), eight 
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DC-8 aircraft, and ten Convair 880 aircraft, involving a 
total of $108,000,000 in equipment on order. A $30,000,000 
line of bank credit has been established, which, plus earn- 
ings, is expected to take care of financing needs through 
1959. An additional $40,000,000 will be obtained through 
a combination of additional debt and new equity, and 


$38,000,000 would come from a combination of earnings, 
depreciation accruals, and deferred income taxes. In the 
event Delta is certificated for everything it seeks in pending 
eases, including this one, it will have to purchase or lease 
additional equipment to operate this route for the interim 
until it obtains delivery of its jet aircraft on order. 


Eastern: Bastern submitted ‘‘typical initial schedules, 
Dallas/Fort Worth to the West,’’ which show 14 round 
trips daily between Dallas/Fort Worth and the West Coast. 
Hight daily round trips would be first-class service at 
regular fares using DC-7B aircraft, and six would be oper- 
ated with L-1049C aircraft at tourist fares. All of its 
proposed schedules would originate or terminate in San 
Francisco /Oakland, 11 of which would go via Los Angeles. 
Three schedules in each direction would operate nonstop 
between Dallas and Los Angeles, but there would be no 
nonstop flights between Dallas and San Francisco/Oakland. 
Eastern would conform to the present fare structure on 
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first-class and day coach services. Its night coach service 
fares would offer savings of $7.20 and $7.90 over day 
coach fares between Dallas and Los Angeles and Dallas 
and San Francisco/Oakland, respectively. 

Eastern estimated operating expenses of $39,370,276 for 
the first year of operation of the above pattern of service. 
Eastern estimated it would need an average of 43.2 pas- 
sengers per mile, or a load factor of 55.94 percent, 
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to break even based upon its average passenger yield of 
5,265 cents. This would necessitate 699,916,000 revenue 
passenger miles. 

Eastern estimates it will require eight DC-7B and six 
L-1049-C Constellation aircraft to place its proposed initial 
schedules into operation. It asserts that it presently owns, 
or has on order, sufficient aircraft to effectuate its pro- 
posed plan. As of the date of the hearing, it had 20 DC-7B 
aircraft, 10 L-1049-G, 16 L-1049-C, 13 L-1049, 18 L-749, 
and 58 Martin 404 aircraft. In addition, it had on lease 
18 Douglas aircraft of the DC-4, DC-6, and DC-3 type. 
As of March 25, 1957, it had on order 20 Convair 440, 
30 DO-7B, 40 Lockheed Electras, and 20 DC-8 aircraft and 
had an option for 30 more Electras and six DC-8 aircraft. 

In the event that the Board should impose a restriction 
against transportation of local traffic between Los Angeles 
and San Francisco in any certificate awarded herein, East- 
ern proposes to operate 12 daily round trips in each direc- 
tion with DOC-7 and L-1049-C aircraft. Operating expenses 
under such conditions were estimated as $31,615,875. East- 
ern would need 562,060,000 revenue passenger miles to 
break even at a yield of 5.265 cents per mile, or a load 
factor of 56.04 percent. 

In the event the Board imposed a restriction against 
serving both Los Angeles and San Francisco/Oakland on 
the same flight, Eastern proposes to operate 11 daily round- 
trip flights with DC-7B and L-1049-C aircraft. Under 
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this condition Eastern estimates operating expenses of 
$27,233,010. It estimated it would require 484,142,000 reve- 
nue passenger miles to break even on such an operation. 


National: National’s application proposes service from 
Dallas to San Francisco/Oakland via Fort Worth, El Paso, 
Albuquerque, Phoenix, Tucson, 
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Las Vegas, San Diego, and Los Angeles. It submitted 
proposed schedules and supporting data on two bases : 
first, on the application as severed by the Board’s order 
and consolidated herein with terminals at Dallas and San 
Francisco/Oakland (see Appendix A) and second, its 
application to extend its existing route from New Orleans 
and Houston west via Dallas and other intermediate points. 
The latter was excluded as being outside the issues in this 
proceeding. 

National’s exhibits propose three flights in each direction 
between Dallas and the West Coast with no intermediate 
points; a DC-7 combination first-class and coach flight 
would be operated nonstop between Dallas and Los Angeles, 
another DC-7 combination flight would operate nonstop 
between Dallas and San Francisco/Oakland, and the third, 
a DC-7 coach flight, would be operated between Dallas and 
San Francisco via Los Angeles. National would conform 
to the existing fare structure except for the inauguration 
of off-peak coach service which would be operated between 
Dallas and Los Angeles at a fare $7.20 below present coach 
fare and between Dallas and San Francisco at $7.90 below 
the present coach fare. 

National’s traffic and revenue estimates were based upon 
the foregoing pattern with no service to intermediate points. 
It estimated total operating costs of $5,159,775. It esti- 
mated total available passenger miles for the route of 
226,665,000 of which National would be required to carry 
107,835,000, or 48 percent, to break even at a yield of 
4.51 cents per passenger mile. National forecast a total of 
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106,215 passengers between Dallas/Fort Worth and Los 
Angeles and 48,545 between Dallas/Fort Worth and San 
Francisco or a total of 154,760 passengers between these 
points in the year 1958 of which 47,450 would be local traffic. 
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Although its proposed schedules shown in its exhibits 
related only to the three points Dallas/Fort Worth, Los 
Angeles, and San Francisco/Oakland, on brief National 
asserts that a Dallas-California route should serve Lubbock, 
Albuquerque, Phoenix, Tucson, Las Vegas, and San Diego. 
A witness testified that inclusion of intermediate points 
will increase the break-even load factor to 50.56 percent. 

National estimates that three aircraft would be used on 
the route, representing an investment of about $6,000,000. 
National states that by reason of equipment it presently 
has on order it would not need any additional aircraft to 
operate the service it proposes in this case. It expects to 
receive four Constellation and four DC-7B aircraft by 
December 1957. As a result, National asserts that it will 
have surplus aircraft available in the summer and fall of 
1958 which it could assign to the Dallas-West operations 
during the summer and fall of 1958; it would have to lease 
DC-7 Constellation or DC-6 aircraft for a short period 
during the winter of 1958-1959 pending delivery of Lock- 
heed Electra aircraft (now on order) in April 1959. 


Western: Western proposes a route between the co- 
terminal points San Francisco and Oakland, the intermedi- 
ate points Los Angeles, Las Vegas, Phoenix, El Paso, and 
Albuquerque, and the co-terminal points Dallas and Fort 
Worth. It is Western’s position that Dallas-Los Angeles 
flights and Dallas-San Francisco/Oakland flights are sep- 
arate, distinct routes and that service between the latter 
points should not be provided via Los Angeles. Western 
proposes that any certificate which may be issued herein 
contain a restriction against providing Dallas-San Fran- 
cisco service via Los Angeles. 
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Western initially proposes eight daily round-trip sched- 
ules, four of which would be between Dallas and Los 
Angeles and four between Dallas and San Francisco/ 
Oakland. Six of its daily round trips would be first-class 
and two would be coach service with Los Angeles and San 
Francisco, each having one daily coach round trip. 

Western would operate the route with DC-6B aircraft 
until after it receives the Lockheed Electra aircraft on 
order, delivery of which is expected beginning in mid 1959. 
Western estimates that its proposed service would develop 
revenues of $15,845,000 with total expenses of $10,939,439, 
resulting in a net operating income of $4,905,561. Western 
estimates that it would experience a total of 278,613,000 
revenue passenger miles on the proposed route which at 
an estimated yield of 5.3 cents per passenger mile would 
result in $14,766,000 passenger revenues. 

Operation of the proposed schedules would require nine 
DOC-6B aircraft, which plus spare engines, etc., cost 
approximately $11,763,000. As of the date of the hearing, 
Western had 16 DC-6B aircraft on order with seven sched- 
uled for delivery in 1957 and nine scheduled for delivery 
in 1958. Western also had nine Lockheed Electra aircraft 
on order scheduled for delivery in 1959-1960. 

Western believes that it could operate the route pro- 
posed here within the limits of its present equipment pro- 
gram. Western has completed arrangements for the financ- 
ing of its equipment on order. 
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The evidence demonstrates that its chief need is for 
better competitive service to Dallas and Forth Worth 
rather than competitive service to California. Its chief 
need can be met by amending and modifying Continental’s 
present authority between Dallas and Amarillo to permit 
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nonstop service without the necessity of including it on a 
route from Dallas to the West, thereby creating three 
services between Dallas and Amarillo. 


* * * * ” * * 
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(C). That Continental’s certificate for route No. 64 
should be amended and modified (1) to permit Continental 
to operate nonstop service or nonstop turn-around service 
between Dallas and/or Fort Worth and Abilene, Texas, on 
segment 3 of route No. 64 without being required to stop 
at intermediate points as specified in Condition No. 3 of 
the certificate for route No. 64 and (2) to permit Conti- 
nental to operate nonstop service between Amarillo and 
Dallas and/or Fort Worth without regard to intermediate 
points and junction points between segments 1 and 3 of 
route No. 64, and in the alternative, that Continental be 


permitted to operate flights nonstop from Dallas and/or 
Fort Worth to Lubbock over segment 7 of route No. 29 
and thence nonstop from Lubbock to Amarillo over segment 
1 of route No. 64 without being required to stop at Plain- 
view on any such flights, thus providing a one-stop service 
between Amarillo and Dallas and/or Fort Worth. 


10272 
(Received March 31, 1958) 


Docket No. 7596 e¢ al. 


Exceptions of Braniff Airways, Inc. to the Initial Decision of 
Assistant Chief Examiner, Thomas L. Wrenn 
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28. Exception is taken to the Examiner’s finding that 
Continental’s certificate for Route No. 64 should be 
amended and modified to permit Continental to operate 
nonstop service between Amarillo and Dallas and/or Fort 
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Worth without regard to intermediate points and junction 
points between segments 1 and 3 of Route No. 64, and in 
the alternative, that Continental be permitted to operate 
flights nonstop from Dallas and/or Fort Worth to Lubbock 
over segment 7 of Route No, 29, and thence nonstop from 
Lubbock to Amarillo over segment 1 of Route No. 64 with- 
out being required to stop at Plainview on any such flights, 
thus providing a one-stop service between Amarillo and 
Dallas and/or Fort Worth (I.D. p. 206). In support of 
this exception Braniff relies on the entire record, and 
particularly those portions of the Civil Aeronautics Board 
Airline Traffic Surveys 
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which indicate that the Amarillo-Fort Worth/Dallas and 
Lubbock-Fort Worth/Dallas segments are not sufficiently 
strong to support competitive trunkline service. 


29. Exception is taken to the Examiner’s finding that 
public convenience and necessity require the authorization 
of the services requested by Dallas in Docket No. 7596 and 
by Lubbock in Docket No. 7949 (I.D. p. 205), insofar as said 
authorizations involve the establishment of competitive 
trunkline service between Amarillo and Fort Worth/Dallas 
and between Lubbock and Fort Worth/Dallas. In support 
of this exception Braniff relies upon the Civil Aeronautics 
Board Airline Traffic Surveys which indicate that these 
segments are not sufficiently strong to support competitive 
trunkline service. 


30. Exception is taken to the Examiner’s failure to find 
that the establishment of competitive trunkline service be- 
tween Amarillo and Fort Worth/Dallas and between Lub- 
bock and Fort Worth/Dallas would adversely affect 
Braniff. 


31.: Exception is taken to the Examiner’s finding that 
despite an increase in traffic in the Dallas-Amarillo market, 
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_ the quality of service in that market rendered by Braniff 
_ has deteriorated (I.D. p. 13). In support of this exception 
| Braniff relies upon the Civil Aeronautics Board Airline 
Traffic Surveys and the Official Airline Guide. Exception 


- is further taken to the Examiner’s failure to note Braniff’s 


schedules as of the time of the issuance of his Initial 
Decision. 
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33. Exception is taken to the Examiner’s finding that 
Continental now provides service between Dallas and 
- Amarillo which will be subject to diversion if some other 
| earrier were extended to the West Coast from Dallas 
(I.D. p. 149). The March 1957 Airline Traffic Survey 
| shows that Continental carried only 4 per cent of the total 
| Dallas-Amarillo traffic and that the balance was carried 


by Braniff. 


34. Exception is taken to the Examiner’s finding that 
- Lubbock needs effective competitive service to Dallas and 
| Fort Worth (I.D. p. 152) and to his finding that Amarillo’s 
chief need is for better competitive service to Dallas and 
Fort Worth (I.D. p. 153). In support of this exception 
_ Braniff relies primarily upon the Civil Aeronautics Board 
| Airline Traffic Surveys, which demonstrate that there is 
insufficient traffic in these markets to support competitive 
trunkline service, and upon the Official Airline Guide, 
' which demonstrates that adequate service is presently 
| being provided in these markets for the traffic which is 
available. 


35. Exception is taken to the Examiner’s failure to con- 
sider that the over-all load factors experienced by Braniff 
between Dallas-Fort Worth on the one hand and Lubbock 
' and Amarillo on the other do not justify the establishment 
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of competitive trunkline service between these cities. In 
support of this exception Braniff relies upon Exh, BNF-54. 


36. Exception is taken to the Examiner’s statement that 
Continental can provide more of the competitive and first 
trunk service Dallas needs than any other applicant, msofar 
as competitive service between Dallas and Amarillo is 
concerned (1.D. p. 181), and to his failure to note that 
Continental proposed no competitive service between 
Amarillo and Dallas and did not submit any estimates 
of revenues and expenses with respect to such a service. 
In support of this exception Braniff relies upon Exhs. 
CAL-101 through 117, inclusive. 


11154 
(Received May 7, 1958) 
Docket No. 7596 e# al. 


Brief of Braniff Airways, Inc. in Support of Exceptions to the 
Examiner's Initial Decision 


11198 
Vv 


AMARILLO-DaLLas SERVICE 


The Examiner has recommended that Continental be 
authorized to provide non-stop or one-stop service (via 
Lubbock) between Amarillo and Fort Worth/Dallas in 
competition with Braniff’s existing service. This recom- 
mendation is difficult to understand since it has almost 
nothing whatsoever to do with the balance of the case. 


When Continental acquired Pioneer Airlines’ local serv- 
ice routes, it acquired authorization to operate local service 
between Amarillo and 
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Midland/Odessa over segment 1 of Route No. 64, and local 
service between Midland/Odessa and Fort Worth/Dallas 
over segment 3 of Route No. 64. The combination of these 
authorizations gave Continental authority to provide local 
service between Amarillo and Fort Worth/Dallas over a 
very circuitous routing. 


Assuming that there is a need for additional trunk-line 
air service between Amarillo and Fort Worth/Dallas, 
which we do not concede, such service could not be provided 
in an economical or feasible manner by Continental under 
the Examiner’s recommendation. Since Continental pos- 
sesses no authority north of Amarillo, it would have to 
originate and terminate flights at Amarillo. It would have 
no back-up traffic support. In addition, Continental would 
have to originate and terminate flights at either Fort Worth 
or Dallas, since Continental possesses no trunk-line routes 
to the south or east of Fort Worth or Dallas. In other 
words, Continental would be limited to the operation of 
shuttle flights between Amarillo and Fort Worth/Dallas. 
Braniff, on the other hand, has authority to operate be- 
yond Amarillo to points in Colorado and beyond Fort 
Worth/Dallas to points in South Texas, thereby giving 
Braniff the strength to operate a frequency of service 
which Continental could not possibly justify. 


Continental’s stub-end route up to Amarillo bears no logi- 
cal relation to the balance of Continental’s system and re- 
sults solely from its acquisition of the Pioneer routes. Not 
even Continental regards itself as a logical Amarillo-Fort 
Worth/Dallas operator since Continental presented no evi- 
dence whatsoever to support a service such as the Examiner 
has recommended. Continental’s presentation in this case 
included no proposal for Amarillo-Fort Worth/Dallas 
flights. Continental’s exhibits included no estimate of 
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revenues and expenses with respect to Amarillo-Fort 
Worth/Dallas flights. Thus, there is no evidence of record 
to support any finding by the Board that Continental is fit, 
willing and able to operate an Amarillo-Fort Worth/Dallas 
service as recommended by the Examiner. The matter 
simply was not litigated by Continental. Continental’s 
belated 
11200 

enthusiasm for this authorization following the Examiner’s 
recommendation merely reflects Continental’s hope to be 
able to use this authorization as a steppingstone to some- 
thing else later. 


In any event, there is insufficient traffic between Amarillo 
and Fort Worth/Dallas to support competitive trunk-line 
service. A total of only 31 passengers per day in each 
direction moved between Amarillo and Fort Worth/Dallas 
during the 14-day period of the March 1957 Survey. To 


accommodate these 31 passengers per day, Braniff now 
operates 6 round-trips daily as follows: 


Northbound 
Flight 28 320 328 


Lv Dallas 8:35A 9:00A 
Lv Fort Worth : 9:25A 
Ar Amarillo 10:15A 10:27A 12:10P 
No. of Stops 0 0 2 


Southbound 
Flight 15 325 39 


Lv Amarillo 6:45A 7:05A 11:10A :45P 4:15P 8:35P 
Ar Dallas 8:39A 9:45A 1:56P : 5:50P 10:50P 
Ar. Fort Worth 9:18A 2:45P 6:30P 

No. of Stops AA | 2 2 0 1 


The foregoing pattern of service more than satisfies the 
need for air service in this market. As a matter of fact, 
Braniff is giving serious consideration at the present time 
to a reduction in its service between Amarillo and Fort 
Worth/Dallas. During the past 6 months the load factors 
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on Braniff’s morning Flights 15 and 325 from Amarillo to 
Forth Worth/Dallas have averaged less than 30% out 
of Amarillo. During the same period Braniff’s morning 
Flight 328 from Fort Worth/Dallas to Amarillo averaged 
less than a 17% loan factor into Amarillo. Flight 320, a 
non-stop flight into Amarillo, averaged less than 37.* 
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In its decision granting the domestic industry the 6% 
passenger fare increase, the Board admonished the car- 
riers to review their load factors and to do everything nec- 
cessary to increase them: 


«¢* * * Both the Board and the air carriers are fully 
aware of the adverse effect declining load factors can 
have on earnings. It is therefore incumbent upon man- 
agement to take such measures as are necessary to 
maintain reasonable load factors. In most instances 
this means tailoring capacity to meet the needs of traf- 
99 

fic. * * * * * 

‘¢We wish to stress the importance of having manage- 
ment guard against excessive scheduling.”’ (Interim 
Fare Increase Case, Docket No. 9288, Order No. E- 
12203, dated February 25, 1958, pp. 12, 13.) 


It would be the height of irony if Braniff reduced its Ama- 
rillo-Fort Worth/Dallas frequencies in an effort to in- 
crease its load factors only to discover that the Board util- 
ized this to justify the certification of an additional car- 


* Details concerning load factors on Braniff’s Amarillo-Fort Worth/Dallas 
flights during the past 6 months are set forth in Appendix A. It is recognized 
that these are not part of the record in this case, having been experienced 
since the record was closed. However, in the belief that the Board will not 
desire to authorize a competitive service in a market without some knowledge 
of the existing traffic, Braniff is filing simultaneously with this brief a motion 
to reopen the record for the purpose of receiving in evidence the data set forth 
in Appendix A. 
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rier in the market. We are confident that the Board will 
maintain a consistent position in this respect. 


Braniff has increased its available seats in the Amarillo- 
Fort Worth/Dallas Market by 151% since 1946.* However, 
during the same period Amarillo’s traffic to and from 
Fort Worth/Dallas has increased only 85%.** In other 
words, Braniff has added to its service in this market at a 
rate faster than the growth in traffic. This more than re- 
futes any possible contention which might be advanced by 
Amarillo that its traffic has not grown because Braniff has 
not provided sufficient service. 


It is interesting to note that in the 70 pages devoted 
by the Examiner to his Conclusions only one short line is 
devoted to his finding that Amarillo needs competitive 
service to Fort Worth/Dallas. 


‘<The evidence demonstrates that its (Amarillo) chief 
need is for better competitive service to Dallas and 
Fort Worth * * *.’’ (I. D. p. 153). 


Such an ultimate finding without any discussion or analysis 
of the underlying evidence hardly forms a basis for the 
establishment of a competitive service. 
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Chairman Durfee: Braniff Airways, Mr. Schneider. 


Oral Argument of Hubert A. Schneider on Behalf of 
Braniff Airways, Inc. 


* * * * a * * ® 
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Now, the odd thing is Continental didn’t propose an 
Amarillo-Dallas service, no schedules, no fares, no estimate 


* Official Aviation Guides. 
** CAB Airline Traffic Survey, Sept. 1946 and March 1957. 
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| of revenues, no estimate of expenses, nothing, so there is 
no legal basis for a finding that Continental is fit and will- 
ing to operate such a route, and Continental’s enthusiasm 
_ for such a route starts from the day the Examiner’s re- 
- port came out. Had we seen Continental’s exhibits on this, 


- we would have had a chance to cross examine or rebut 


them. 


12042 
(Press Release) 
CIVIL AERONAUTICS BOARD 
Washington 25, D. C. 
For Release: 
CAB 58-46 Immediate 
ST 3-9200 Ext. 3806 July 22, 1958 


The Civil Aeronautics Board has voted tentatively to 


permit improved regional airline services in Texas and 
New Mexico in the Dallas to the West Service Case. 


At the same time the CAB voted tentatively to defer the 
balance of the case for decision at the same time it decides 
the Southern Transcontinental Service proceeding which it 
started last March. In addition, the CAB announced its 
vote defining the scope of the transcontinental case, which 
will include proposed new services from the southeast 
through Houston and Dallas to the west coast. 


The first authorization voted would permit Continental 
Airlines to fly nonstop between Dallas and Fort Worth 
and any or all of the following cities: Midland-Odessa, 
Abilene, Amarillo Lubbock and El Paso, Texas; and Albu- 
querque and Santa Fe, New Mexico. 


The other new service, authorized for Trans-Texas Air- 
ways, would permit it to fly nonstop between Dallas-San 
Angelo, Texas and Fort Worth-San Angelo. Trans-Texas 
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retains its present authority to serve these markets via the 
intermediate points Brownwood and Coleman, Texas. 


The deferred portion of the Dallas-West case involves 
proposals for new routes from Dallas and Fort Worth to 
such western points as Phoenix, Las Vegas, San Francisco, 
Los Angeles and San Diego. 


Chairman James R. Durfee and Vice Chairman Chan 
Gurney, while concurring in the need for new services voted 
by the majority, dissented from the deferral on the re- 
maining issues in this ease. The Chairman and Vice Chair- 
man were of the view that the Board could now properly 
consider the proposals for new routes between Dallas-Fort 
Worth and the two west coast terminals of San Francisco 
and Los Angeles, via intermediate cities, on a temporary 
basis until a final decision in the Southern Transconti- 
nental Service Case. 
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As to the Southern Transcontinental Case, the Board 
said an order will be issued very shortly defining its scope 
generally to include the need for new or additional trunk- 
line air service across the entire south from Florida and 
Georgia to California. 


The area affected lies south of a line extending from 
Jacksonville to Atlanta, Birmingham, Dallas, Fort Worth, 
Albuquerque, Las Vegas and San Francisco-Oakland. 


Specifically, the proceeding would be conducted to de- 
termine whether single carrier trunkline service is needed: 


1. Between Houston, on the one hand, and San Diego, 
Los Angeles and San Francisco-Oakland on the other 
via San Antonio, El Paso, Albuquerque, Tucson, 
Phoenix and Las Vegas. 


2. Between the Florida cities of Miami, Orlando, 
Jacksonville and Tampa-St. Petersburg-Clearwater, 
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and the west coast cities named above, via New Or- 
leans, Houston, San Antonio, El Paso, Dallas, Fort 
Worth, Albuquerque, Tucson, Phoenix and Las Vegas. 


3. Between Atlanta and Birmingham and the same 
west coast points via all of the intermediate cities 
enumerated in the Florida route above. 


In addition, the case will include the question of re- 
newing National Airlines’ temporary route between 
Florida and Texas, and continuation of the existing Na- 
tional-Delta-American Airlines, Delta-American, and Con- 
tinental-American interchange services in this area. 


The Board emphasized that its vote in the Dallas to the 
West Coast Case is not its final decision which will be en- 
tered and issued at a latter date. Normally, the two new 
authorizations voted for Continental and Trans-Texas 
would become effective 60 days after that order is issued. 


Dockets 7596 
7984 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Served: February 12, 1959 
Docket No. 7596 et al. 
Dallas to the West Service Case 
Decided: February 11, 1959 


Continental Air Lines, Inc., authorized to provide nonstop 
service between Dallas or Fort Worth, on the one hand, 
and El] Paso, Midland/Odessa, Lubbock, Albuquerque, 
Santa Fe, Amarillo and Abilene, on the other hand. 
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Authorization of second unrestricted carrier between Dal- 
las/Fort Worth and the Texas cities of El Paso, Mid- 
land/Odessa, Lubbock and Amarillo found warranted 
where record shows growing economic importance of 
these cities, their increasing strong ties with the 
Dallas/Fort Worth area, need for additional nonstop 
service and available traffic potential is sufficient to 
support new service without undue adverse effect on 
any other carrier. 


Permitting Continental to provide nonstop service in the 
Dallas-Albuquerque and Dallas-Abilene markets, where 
Continental presently offers the only single-carrier 
service, will result in substantial service benefits for 
the traveling public and better development of the traf- 
fic potential in these markets. Record shows both 
‘Abilene and Albuquerque are enjoying substantial pop- 
ulation and economic growth and have strong and in- 
creasing ties with the Dallas/Fort Worth area. 


Continental’s new authorization restricted against sched- 
uling through-plane service between Denver and Dallas 
or Fort Worth. 


Public convenience and necessity require amendment of 
the certificate of Trans-Texas Airways for route No. 
82 to permit nonstop authority between Dallas/Fort 
Worth and San Angelo over segment 4 where record 
shows the bulk of the traffic will be benefited by non- 
stop service, segment traffic needs of intermediate 
points not penalized and no other carrier serves this 
Market. 


APPEARANCES: 
Same as in Initial Decision, and in addition: 


William H. Allen for American Airlines, Inc. 
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Robert Mathew Beckman and William C. Burt for 
Bonanza Air Lines, Ine. 


James W. Callison for Delta Air Lines, Ine. 


Gerald P. O’Grady for the City and Chamber of 
Commerce of Albuquerque, N. Mex. 


James C. Wright, Jr., for the City and Chamber of 
Commerce of Fort Worth, Tex. 


Clinton Owsley and Joseph A. Foster for the City 
and Chamber of Commerce of Houston, Tex. 


Howard W. Cannon for the City and Chamber of 
Commerce of Las Vegas, Nev. 


Lloyd S. MacDonald for the City and Board of Port 
Commissioners of Oakland, Calif., and the Oakland 
Chamber of Commerce. 


Aaron W. Reese for the Harbor Commission of San 
Diego, Calif., and the San Diego Chamber of Commerce. 


Dion R. Holm and Thomas M. O’Connor for the Pub- 
lie Utilities Commission of the City and County of San 
Francisco, Calif. 


12346 
Opinion 
By tHe Boarp: 


This proceeding was instituted by the Board upon appli- 
eation of Dallas, Texas, to determine whether the public 
convenience and necessity require new and additional air 
service between Dallas and points west of Dallas in the 
states of Texas, Arizona, New Mexico, Nevada and Cali- 
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fornia.’ Consolidated therein are applications of various 
air carriers for the authority to provide additional service 
between Dallas and the West.” 


After due notice a public hearing was held before Ex- 
aminer Thomas L. Wrenn who thereafter issued an Initial 
Decision. In it he found, inter alia, that the publie con- 
venience and necessity require the authorization of the new 
and additional long-haul and regional air services requested 
by Dallas and Lubbock. Exceptions to the Initial Decision 
and briefs to the 


1 Specifically, Dallas requested (1) competitive trunkline service between 
Dallas and Amarillo, E] Paso, Lubbock, Midland/Odessa, Los Angeles and San 
Francisco; (2) nonstop service between Dallas and Abilene, Big Spring, 
San Angelo, Albuquerque and Santa Fe; and (3) direct single-carrier service 
between Dallas and Las Vegas, Fresno and San Bernardino. 


2 The nature of these applications and the contentions of the applicants are 
set out in detail in the Initial Decision. Also consolidated in this proceeding 
is an application by Lubbock, Texas, for improved service to Dallas-Fort Worth 
as well as for inclusion on any new route awarded between Dallas/Fort 
Worth and the West Coast, 


3In brief, the Examiner would (1)(a) award Continental a new route 
segment between Dallas and the West Coast cities of Los Angeles and San 
Francisco via Fort Worth, Lubbock, El Paso, Albuquerque, Phoenix, Las Vegas 
and San Diego subject to certain conditions including a long-haul restriction 
on flights serving any California point; (b) authorize Continental to provide 
nonstop service between Dallas or Fort Worth, on the one hand, and Mid- 
land/Odessa, Abilene, Amarillo and Santa Fe, on the other hand; (2) modify 
the restrictions in the certificate of Trans-Texas for route No. 82 80 as to 
permit nonstop service between Dallas or Fort Worth and San Angelo on 
segment 4; (3) permit American on its Dallas/Fort Worth-West Coast service 
over route No. 4 to serve Los Angeles and San Francisco on the same flight 
subject to a ‘‘closed’’ door restriction between Los Angeles and San Francisco; 
(4) dismiss the application filed by Trans American; and (5) deny all other 
applications. 





(12347) 


12347 


Board have been filed by various parties.* The Board has 
heard oral argument and the case now stands submitted 
for decision. 


Basically, two questions are submitted for our considera- 
tion; namely the need for competitive long-haul trunkline 
air service between Dallas and the West Coast via various 
intermediate points, and the need for additional short-haul 
regional air service between Dallas and certain cities to 
the west of Dallas in Texas and New Mexico. Upon con- 
sideration of the entire record in the light of the conten- 
tions of the parties, we agree with the Examiner that (1) 
Continental should be authorized to provide nonstop serv- 
ice between Dallas and Fort Worth, on the one hand, and 
El Paso, Midland/Odessa, Lubbock, Amarillo, and Abilene, 
Texas, and Albuquerque and Santa Fe, New Mexico, on the 
other hand, and (2) Trans-Texas should be permitted to 


render nonstop service between Dallas/Fort Worth and 
San Angelo over segment 4 of its route No. 82. But we 
reach a different result with respect to the proposed Dallas- 


4 Exceptions were filed by American, Bonanza, Braniff, California Eastern, 
Continental, Delta, Eastern, National, Pacific, Trans World, United, Western, 
Bureau Counsel, the Cities and Chambers of Commerce of Amarillo, Dallas, 
and Fort Worth, Texas, the Board of Port Commissioners of the City of 
Oakland, Calif., and the Oakland Chamber of Commerce, the Public Utilities 
Commission of the City and County of San Francisco, Calif., and the Tucson 
Airport Authority. The above-named parties, with the exception of Bonanza, 
Eastern, and the City and Chamber of Commerce of Fort Worth, who relied 
on their briefs to the Examiner, filed briefs to the Board. Trans-Texas waived 
exceptions and relied on its brief to the Examiner. The City and Chamber 
of Commerce at Albuquerque, N. Mex., and the Harbor Commission of the City 
of San Diego, Calif., and the San Diego Chamber of Commerce filed briefs 
in support of the Initial Decision. The City and Chamber of Commerce of 
Lubbock, Tex., filed a statement of position in lieu of brief. Statements of 
concurrence were filed by the City of Phoenix, Ariz., and the City and Chamber 
of Commerce of El Paso, Tex., and the El Paso Airport Board. The Com- 
monwealth of Puerto Rico filed a statement of position under Rule 14, 
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West Coast route. As indicated in our order of August 5, 
1958,° we decided to defer the disposition of the long-haul 
Dallas-West 

12348 


Coast proposals for contemporaneous consideration with 
the Southern Transcontinental Service Case, Docket No. 
7984 et al.6 With respect to the nonstop services we are 
authorizing herein, we will adopt as our own, except as 
modified herein, the findings and conclusions of the Exam- 
iner in certain portions of his Initial Decision attached 
hereto as an appendix.’ 


Braniff opposes the authorization of Continental to pro- 
vide nonstop service in the Dallas-Lubbock and Dallas- 
Amarillo markets. Braniff contends that there is insuffi- 
cient traffic in these markets to support competitive serv- 
ice and that the present pattern of service offered the 
Dallas-Lubbock and Dallas-Amarillo travelers more than 
satisfies their air service requirements. We have con- 
sidered Braniff’s arguments but find them unpersua- 
sive... We think the record amply demonstrates the 


5 Order No. E-12861, 


6An additional opinion explaining our deferral decision will be issued 
at a later date. 


7 We are also adopting pages 1 through 122 of the Initial Decision and its 
Appendices A, B and C, containing the Examiner’s factual summary of the 
record evidence. 


8 Braniff also argues that since Continental did not propose Dallas-Amarillo 
service and its exhibit did not include any estimate of revenues and expenses 
with respect to Amarillo-Fort Worth/Dallas flights, there is no basis for find- 
ing that Continental is fit, willing and able to operate such a service. We 
find no merit in this argument. Continental is already authorized to serve 
both Amarillo and Dallas/Fort Worth and presently provides a multistop 
service between these points. There can be no legitimate question but that an 
established and certificated air carrier, such as Continental, presently operating 
between Amarillo and Dallas via various intermediate points, is fit, willing and 
able within the meaning of the Act, to properly and effectively provide com- 
petitive nonstop service between points which it presently serves. We so find. 
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need for a second unrestricted carrier in these markets. 
Amarillo and Lubbock, as well as Dallas, introduced evi- 
dence showing the substantial community of interest exist- 
ing between these cities and Dallas, their continuing eco- 
nomic and traffic growth and the shortcomings in their 
present service to meet these expanding needs.’ 
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As Amarillo points out, despite the fact that from 1950 
to 1956 the Amarillo-Dallas traffic doubled, Braniff still 
offers only one nonstop flight with Convair equipment as 
it did in 1950, and the quality of Braniff’s service during 
that period has actually deteriorated, since three of the 
five flights Braniff has continued to provide from Amarillo 
to Dallas now require longer traved time.*° The record 
shows that Dallas is the top ranking market in terms of 
passengers for both Amarillo and Lubbock and that in 
1957 these two cities generated over 50,000 passengers to 
and from Dallas/Fort Worth, the bulk of which was ear- 
ried by Braniff.1! Clearly the size and importance of these 


® Dallas Exhibits 8:00, 10:00 and 11:00 series; Amarillo Exhibits 1-8; 
Lubbock Exhibit No. 3 and joint exhibits SWC 1-7, 


10 Amarillo Exhibit No. 8. A business travel survey conducted by the 
Amarillo Chamber of Commerce shows that out of 168 business firms replying, 
48% of the firms stated they had difficulty in securing space to Dallas; that 
it was impossible to get space confirmed on the only Amarillo-Dallas nonstop 
flight unless made a week or ten days in advance and that seats on other 
flights were often only available as far as Lubbock or Wichita Falls. Similar 
complaints were made by Lubbock concerning inconvenient scheduling, cir- 
cuitous routing and lack of adequate nonstop service to accommodate increased 
Lubbock-Dallas traffic. The high load factors enjoyed by Braniff on many 
of its flights in these markets reflect the inability of passengers to secure 
space during peak periods. (See Braniff Exhibit 54, p. 1.) 


11The Board’s Air Traffic Surveys for March and September 1957, as 
annualized, show that 19,708 passengers moved between Amarillo and Dallas 
and 21,905 between Lubbock and Dallas, while the Amarillo-Fort Worth and 
Lubbock-Fort Worth amounted to 3,926 and 5,317 annual passengers, 
respectively. 
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markets and the current shortcomings in service as indi- 
cated in the record before us, warrant the authorization of 
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a second unrestricted service as requested by these com- 
munities.2 We find that the public benefits which may 
be expected from this authorization will outweigh any ad- 
verse effects on Braniff that are likely to result. 


We have given due consideration to all of the exceptions 
to the Initial Decision relating to the short-haul service 
phases of this proceeding and find that, except to the ex- 
tent previously indicated, they should not alter our de- 
cision herein. 
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Accordingly, on the basis of the foregoing and all the 
facts of record, we find: 


1. That the public convenience and necessity require the 
amendment of the certificate of Continental Air Lines, Inc., 
for route No. 29 


12%t is interesting to note that Braniff, although opposing competitive 
service in these markets, in urging the grant of its Dallas-West Coast route 
proposal, has taken the position that the Albuquerque-Dallas market, which 
is much smaller than either Amarillo-Dallas or Lubbock-Dallas, is strong 
enough to support trunkline service by both Braniff and Continental. (See p. 
46 of Braniff’s brief to the Examiner.) 


13One other matter with respect to the Dallas-Amarillo market requires 
comment. Prior to oral argument, Braniff filed a motion to supplement the 
record herein by the receipt in evidence of data allegedly showing the most 
recent load factors experienced in Braniff’s Dallas-Amarillo service. We 
deferred decision on Braniff’s motion until after oral argument. (Order No. 
E-12569, dated May 27, 1958.) Braniff did not present any further argument 
in support of its motion at that time. After consideration of the motion, we 
find that even if the data set forth therein were received into the record, it 
would not alter our findings as to a need for competitive Dallas-Amarillo 
service or indicate that reopening of the record is required. Accordingly, 
its motion will be denied. 
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(a) by amending segment 2 to read as follows: 


‘<2. Between the terminal point El Paso, Tex., the inter- 
mediate points Carlsbad and Hobbs, N. Mex., Mid- 
land-Odessa, Tex. (to be served through Midland 
Army Airfield), and (a) beyond Midland-Odessa, 
Tex., the intermediate points Big Spring, San 
Angelo and San Antonio, Tex., and the terminal 
point Houston, Tex., and (b) beyond Midland- 
Odessa, Tex., the intermediate point Fort Worth, 
Tex., and the terminal point Dallas, Tex.’’ 


(b) by adding a new segment 7 to read as follows: 


‘‘7, Between the terminal point Dallas, Tex., the inter- 
mediate points Fort Worth and Lubbock, Tex., and 
Santa Fe, N. Mex., and the terminal point Albu- 
querque, N. Mex.”’ 


(c) by adding a new condition (13) to read as follows: 


“‘(13) The holder shall not operate single-plane 
service between Denver, Colo., on the one hand, 
and Fort Worth or Dallas, Tex., on the other 
hand.’’ 


2. That the public convenience and necessity require the 
amendment of the certificate of Continental Ail Lines, Inc., 
for route No. 64 


(a) by adding a new segment 5 to read as follows: 


‘‘5. Between the terminal point Dallas, Tex., the inter- 
mediate point Fort Worth, Tex., and the terminal 
point Amarillo, Tex.”’ 


(b) by amending the terms and conditions therein to per- 
_ mit nonstop service between Dallas, Tex., on the one hand, 
' and Abilene and Amarillo, Tex., on the other hand.”* 


| 14 Since Continental’s authorization to serve Mineral Wells and Breckenridge 
' as intermediate points between Fort Worth and Abilene have expired, the 
carrier can schedule nonstop service betwen Fort Worth and Abilene, Tex., 
without further authorization. 


119 





(12352) 
12352 


3. That the public convenience and necessity require the 
amendment of the certificate of Trans-Texas Airways for 
route No. 82 by amending condition ‘‘(8)’’ to read as 
follows: 


‘*(8) Notwithstanding the provisions of paragraph 
‘(3)’ above, the holder may (a) omit service to Galves- 
ton, Tex., on all flights between Houston and Beaumont- 
Port Arthur, Tex., in excess of one daily round trip 
between such points, and (b) may schedule nonstop 
service over segment 4 between San Angelo, Tex., on 
the one hand, and Dallas or Fort Worth, Tex., on the 
other hand.’’ 


4, That Continental and Trans-Texas are fit, willing and 
able to perform such transportation properly and to con- 


form to the provisions of the Act and the rules, regulations, 
and requirements of the Board thereunder. 


5. That the motion to reopen the record filed herein by 
Braniff Airways, Inc., should be denied. 


6. That, except as indicated above or deferred in Order 
No. E-12861, adopted August 5, 1958, all applications herein 
should be denied. 


An appropriate order will be entered. 


Durfee, Chairman, Gurney, Vice Chairman, Denny, 
Minetti and Hector, Members of the Board, concurred in 
the above opinion. 


15In view of the extended period during which this proceeding has been 
pending, the relative simplicity of the issues here being handled, and the 
substantial extent to which the issues being decided are uncontested, we will 
limit the period for filing petitions for reconsideration, rehearing, or reargu- 
ment to 15 days and make the certificates here involved effective 30 days 
after the date of this order. 
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Excerpts From the Initial Decision of Thomas L. Wrenn in the 
Dallas to the West Service Case 


Docket No. 7596 et al. 


* * * * 


ConcLusIons AND FINDINGS 


* * * * * o * * * 


The evidence shows that the Southwest area, including 
that part extending from Dallas to Los Angeles, has shown 
the most rapid and extensive growth of any part of the 
Nation. The evidence also demonstrates the rapidly grow- 
ing economy of Dallas and its dependence upon air trans- 
portation. The Air Commerce Traffic Pattern, Fiscal Year 
1957, shows that in the fiscal year 1957 Dallas developed 
2.33 percent of the total domestic enplaned air passengers. 
Only nine other cities exceeded Dallas, and two of them 
(Los Angeles and San Francisco) are involved in this case. 


The record further demonstrates the existence of a strong 
community of interest between the Dallas/Fort Worth area 
and the other points involved which by virtue of the nature 
of the economic development seems certain to increase 
rather than decrease. * * * 


& * ™ * * * * * * * 


The following cities are proposed as intermediate points 
on a route between the Dallas/Fort Worth area and the 
California points of Los Angeles and San Francisco/Oak- 
land: Amarillo, Lubbock, Midland/Odessa, El Paso, Al- 
buquerque, Tucon, Phoenix, Las Vegas, and San Diego. 
All are important cities experiencing rapid growth and a 
thriving economy. * * * effective competitive service be- 
tween Dallas and Amarillo, Lubbock, Albuquerque, Mid- 
land/Odessa, and El Paso can be had by eliminating cer- 
tificate restrictions and provisions which prevent Continen- 
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tal from operating trunkline and nonstop service in those 
markets. 


The evidence submitted by the petitioner Lubbock demon- 
strates that it has need of * * * effective competitive service 
to Dallas and Fort Worth. * * * Amarillo, 110 miles to 
the north, has transcontinental service. The evidence 
demonstrates that its chief need is for better competitive 
service to Dallas and Fort Worth * * *. Its chief need can 
be met by amending and modifying Continental’s present 
authority between Dallas and Amarillo to permit nonstop 
service * * *. The record shows that Amarillo is an im- 
portant point * * *. 


The chief need of Midland/Odessa as shown by the record 
is improved service to Dallas and Fort Worth, followed by 
El Paso. This improvement can 
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be accomplished by amending and modifying Continental’s 
authority so that it can operate nonstop service between 
Midland/Odessa and Dallas or Fort Worth. Such modifi- 
cation could also permit Continental to operate one stop 
between Dallas and El Paso and thereby increase the fre- 
quency of its services in the Midland/Odessa-El Paso 
market. * * * 


* ae * ” & ah * * * * 


The evidence clearly establishes the need for trunkline 
type service from Albuquerque to the Dallas gateway. * * * 


The Dallas position that it needs, and the traffic justifies, 
improved single-carrier service with Abilene, San Angelo, 
Albuquerque, and Santa Fe, now served on local service 
routes, is supported by the record. Each is an important 
city which has a strong and growing community of interest 
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with Dallas, and each is sharing in the growth in population 
and economy which is taking place in the Southwest. 


* * * the record herein justifies granting Continental 
the right to provide trunkline service between Albuquerque 
and Santa Fe and Dallas instead of the local service 
operation now conducted. This could be done either by 
extending Continental’s route No. 29 from Lubbock to 
Fort Worth and Dallas as it can now operate nonstop from 
Albuquerque to Lubbock on route No. 29 or by amending 
the certificate for route No. 64 to specifically permit non- 
stop flights from Albuquerque to Dallas and Fort Worth 
or one stop via Lubbock without regard to the necessity 
of stopping at route segment junctions or serving all inter- 
mediate points on all flights as specified in Condition No. 3 
of said certificate. Braniff takes the position that such 
is warranted even if Braniff should be awarded the Dallas- 
West route. 


Dallas ranks first with Abilene and San Angelo in origin- 
destination passenger service. In 1956 there were 12,750 
passengers between Dallas and Abilene. Dallas estimates 
that in 1958 with nonstop service 19,331 passengers would 
be generated between Dallas and Abilene. The estimate 
appears reasonable in light of the evidence of record. 


Continental provides service between Dallas and Abilene 
over segment 3 of route No. 64, which segment extends from 
Dallas to Midland/Odessa via Fort Worth and six other 
intermediate points. By amending the restriction in the 
certificate for route No. 64, Continental could be permitted 
to operate nonstop service between Dallas and/or Fort 
Worth and Abilene. Such action would be in, and is re- 
quired by, the public interest. No other air carrier would 
be adversely affected by doing so as no other carrier serves 
that market. For that matter, the Board could remove the 
restriction against nonstop service over the entire Dallas- 
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Midland/Odessa segment of route No. 64 and thereby per- 
mit nonstop service by Continental between Midland/ 


Odessa and 
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Dallas, or the Board could extend route No. 29 from 
Midland/Odessa to Dallas over the top of that segment of 
route No. 64. Clearly, lifting such restrictions is in the 
public interest and is consistent with Board action in the 
Syracuse-New York City Case (Order No. E-11173, March 
27, 1957) and the Duluth-Chicago Case (Order No. E-11825, 
September 27, 1957). 


Trans-Texas is the only carrier operating between Dal- 
las/Fort Worth and San Angelo. Continental, the only 
other carrier serving San Angelo, does not propose service 
in the Dallas-San Angelo market and no other carrier in 
this case seeks to provide competitive service in that 
market. It is the position of Dallas, whose application 
(Docket No. 7596) raises the issue, that Trans-Texas 
should not be supplanted in that market but should be given 
nonstop rights. All parties in the case were put on clear 
and adequate notice that the question of modifying the 
certificate of Trans-Texas to permit nonstop operation be- 
tween Dallas and San Angelo is in the case. No party 
raised any objection to consideration of the issue and the 
submission of evidence on it. There was no opposition by 
any city or carrier to such service nor was there any evi- 
dence submitted in opposition to lifting the Trans-Texas 
restriction. 


Trans-Texas’ evidence shows that it carried more than 
8.000 passengers between Dallas and San Angelo in 1956. 
Dallas estimates that with nonstop service it will increase 
to 11,756 in 1958. The surveys show 951 passengers be- 
tween Fort Worth and San Angelo in 1956. In the same 
year there were about 1,330 passengers between Dallas/ 
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Fort Worth and Brownwood, the principal point served 
between these cities and San Angelo. The March 1956 
survey shows one passenger between Brownwood and San 
Angelo while none are shown in the September 1956 survey 
period. 


The current schedules of Trans-Texas show two daily 
round trips between Dallas/Fort Worth and San Angelo, 
one of which overflies Brownwood. Brownwood is also 
served by segment 8 of Trans-Texas’ route No. 82, which 
segment extends between Brownwood and San Antonio. 
Trans-Texas currently operates one daily round trip over 
that segment which continues to Dallas and Fort Worth. 
Thus, elimination of the restriction which requires Trans- 
Texas to serve Brownwood on flights on the San Angelo 
segment would not deprive Brownwood of service to Dallas 
and Fort Worth. There was not enough traffic between 
San Angelo and Brownwood in 1956 to require a stop at 
Brownwood for that traffic. The facts justify giving Trans- 
Texas the opportunity to operate nonstop flights from 
Dallas to San Angelo. However, any flights added over the 
present pattern between Dallas and San Angelo for the 
nonstop operation purposes should pay their way and not 
be included in subsidy requirements. Term and Condition 
No. 3 of Trans-Texas’ certificate for route No. 82 should be 
amended to permit the carrier to operate nonstop services 
between Dallas or Forth Worth and San Angelo over seg- 
ment 4 of said route without such flights being required to 
serve intermediate points on segment 3 between San Angelo 
and Dallas or Fort Worth. 
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The Bureau of Air Operations on brief urges that pro- 
posals with respect to Abilene, San Angelo, and Santa 
Fe be denied on the grounds that local service carriers 
were not in this case and the modification of the local 
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service authority of the carriers serving these points would 
require a more complete exploration of the needs of the 
cities involved and the effect of such modification than was 
possible in this case. However, Continental, which serves 
Abilene, Albuquerque, Santa Fe, and San Angelo and which 
would benefit from any modification regarding the first 
three, was in the case as an applicant. Trans-Texas, which 
would benefit from the San Angelo modification, was an 
intervenor and endorsed the Dallas position and submitted 
evidence on the benefit to it. 


No party, including the Bureau, offered any evidence in 
the record or advanced any reason as to why such modifi- 
cation would be contrary to the public interest. No other 
carrier requests such authority. The grant of it will not 
adversely affect any other local service carrier. There is 
no evidence or reason to believe that such modification 
would increase the subsidy needs of the carriers affected. 


On the contrary, it should result in financial benefits to 
them by encouraging an increase in traffic using the service 
and by eliminating the expense of some stops presently 
necessary and not justified by traffic demands. In short, 
the record shows many reasons for modifying the restric- 
tion on service to the points named and no reasons for 
denying such modification. It would be contrary to the 
needs of the public directly affected to deny a service so 
clearly warranted on the grounds that it can be considered 
in a fature case involving local service carriers in the 
region. * * ®° 


To provide the needed competitive trunkline service be- 
tween Dallas and Midland/Odessa, segment 2 of route No. 
29 should be amended to read as follows: 


‘Between the terminal point El Paso, the intermediate 
points Carlsbad and Hobbs and Midland/Odessa (to © 
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be served through Midland Army Air Field) and (a) 
beyond Midland/Odessa, Big Spring, San Angelo and 
San Antonio and the terminal point Houston and (b) 
beyond Midland/Odessa, the intermediate point Fort 
Worth and the terminal point Dallas, Texas.”? 


The Midland/Odessa-Dallas segment would be on top of the 
Midland/Odessa-Dallas segment (No. 3) of route No. 64 
and would permit Continental to operate nonstop between 
Dallas or Fort Worth and Midland/Odessa, thus providing 
the competitive trunkline service needed in those markets. 


Continental’s certificate for route No. 64 should be 
amended to permit Continental to operate nonstop service 
between Dallas and Fort Worth, on the 
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one hand, and Abilene (on segment 3) and Amarillo (on 
segment 1), on the other, thereby providing the trunkline 
type service found needed in the case of Abilene and pro- 
viding the additional trunkline type service needed by 
Amarillo. * * * 
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Order No. E-13503 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 11th day of February, 1959 


Docket No. 7596 et al. 
Tn the matter of the 


Datuas To THE WEST SERVICE CaSE 


Order 
A public hearing having been held in the above-entitled 


proceeding and the Board, upon consideration of the record, 
having issued its opinion containing its findings, conclu- 
sions, and decision, which is attached hereto and made a 
part hereof; 


Ir Is ORDERED: 


1. That amended certificates of public convenience and 
necessity in the forms attached hereto be issued to Con- 
tinental Air Lines, Inc., for routes No. 29 and 64, and to 
Trans-Texas Airways for route No. 82. 


2. That said amended certificates shall be signed on 
behalf of the Board by its Chairman, shall have affixed 
thereto the seal of the Board attested by the Secretary, 
and, subject to the extension of their effective dates in 
accordance with the provisions of said amended certificates, 
shall be effective on March 13, 1959. 


3. That the motion to reopen the record filed herein by 
Braniff Airways, Inc., be and it hereby is denied. 
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4, That, except to the extent granted herein or deferred 
in Order No, E-12861, adopted August 5, 1958, all applica- 
tions in this proceeding be and they thereby are denied. 


5. That petitions for reconsideration, rehearing, or re- 
argument with respect to this order and the attached opin- 
ion must be filed within 15 days after the date of service 
of this order. 


By the Civil Aeronautics Board: 
/s/ Maset McCarr 


Mabel McCart 
Acting Secretary 


Issued pursuant to 
Order No. E-13503 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Certificate of Public Convenience and Necessity 
(as amended) 
for Route No. 29 


ConTINENTAL Ar Lines, Inc. 


_ is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Federal Aviation 
Act of 1958, and the orders, rules and regulations issued 
_ thereunder, to engage in air transportation with respect 
to persons, property and mail, as follows: 


1. Between the terminal point Denver, Colo., the inter- 
mediate points Colorado Springs, Pueblo and Trinidad, 
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Yolo., Las Vegas, Santa Fe and Albuquerque, N. Mex., 
and (a) beyond Albuquerque, N. Mex., the intermedi- 
ate point Alamogordo-Holloman Air Force Base, 
N. Mex., and the terminal point El Paso, Tex., and (b) 
beyond Albuquerque, N. Mex., the intermediate points 
Roswell and Hobbs, N. Mex., and (i) beyond Hobbs, 
N. Mex., the intermediate point Carlsbad, N. Mex., 
and the terminal point El Paso, Tex., and (11) beyond 
Hobbs, N. Mex., the intermediate points Midland- 
Odessa (to be served through Midland Army Airfield), 
Big Spring and San Angelo, Tex., and the terminal 
point San Antonio, Tex.; 


. Between the terminal point El Paso, Tex., the inter- 
mediate points Carlsbad and Hobbs, N. Mex., Midland- 
Odessa, Tex. (to be served through Midland Army 
Airfield), and (a) beyond Midland-Odessa, Tex., the 


intermediate points Big Spring, San Angelo and San 


Antonio, Tex., and the terminal point Houston, Tex., 
and (b) beyond Midland-Odessa, Tex., the intermediate 
point Fort Worth, Tex., and the terminal point Dallas, 
Tex. ; 


3 Between the terminal point Tulsa, Okla., the interme- 
diate points Oklahoma City and Lawton-Ft. Sill, Okla., 
‘Wichita Falls and Lubbock, Tex., and Hobbs, N. Mex., 
‘and (a) beyond Hobbs, N. Mex., the intermediate points 
Midland-Odessa, Tex. (to be served through Midland 
Army Airfield), Carlsbad, N. Mex., and the terminal 
point El Paso, Tex., and (b) beyond Hobbs, N. Mex., 
the intermediate point Roswell, N. Mex., and the ter- 
minal point Albuquerque, N. Mex.; 
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4. Between the terminal point Denver, Colo., the inter- 
mediate points Colorado Springs, Pueblo, and La 
Junta, Colo., Garden City, Dodge City, Great Bend 


ses La eo A 
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and Hutchinson, Kans., and (a) beyond Hutchinson, 
Kans., the intermediate points Salina, Manhattan/ 
Junction City/Fort Riley and Topeka, Kans., and the 
terminal point Kansas City, Mo., and (b) beyond 
Hutchinson, Kans., the intermediate points Wichita, 
Kans., Bartlesville, Okla., and the terminal point 
Tulsa, Okla. ; 


5. Between the terminal point Tulsa, Okla., the inter- 
mediate point Bartlesville, Okla., and the terminal 
point Kansas City, Mo.; 








6. Between the terminal point Chicago, IIl., the inter- 
mediate points Kansas City, Mo., and Denver Colo., 
and the terminal point Los Angeles, Calif. ; 


7. Between the terminal point Dallas, Tex., the intermedi- 
ate points Fort Worth and Lubbock, Tex., and Santa 
Fe, N. Mex., and the terminal point Albuquerque, 
N. Mex. 


The service herein authorized is subject to the following 
terms, conditions and limitations: 


(1) The holder shall render service to and from each 
of the points named herein, except as temporary sus- 
pensions of service may be authorized by the Board; 
and may begin or terminate, or begin and terminate, 
trips at points short of terminal points. 


(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the 
effective date of this certificate; and may continue to 
maintain regularly scheduled nonstop service between 
any two points not consecutively named herein if non- 
stop service was regularly scheduled by the holder 
between such points prior to the effective date of this 
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certificate. Upon compliance with such procedure re- 
lating thereto as may be prescribed by the Board, the 
holder may, in addition to the service hereinabove 
expressly prescribed, regularly serve a point named 
herein, other than a point required to be served 
through an airport named herein, through any airport 
convenient thereto, and render scheduled nonstop serv- 
ice between any two points not consecutively named 
herein between which service is authorized hereby. 


(3) The holder shall stop at Pueblo, Colo., Wichita or 
Hutchinson, Kans., on flights serving both Denver, 
Colo., and Tulsa, Okla. 


(4) The holder shall stop at Hobbs, N. Mex., on flights 
serving Lubbock, Tex., on the one hand, and Midland- 
Odessa, Tex., on the other hand. 
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(5) On flights serving El Paso, Tex., on the one hand, 
and Oklahoma City and/or Tulsa, Okla., on the other 
hand the holder shall stop at one intermediate point 
other than Oklahoma City between the said points. 


(6) The holder shall stop at Albuquerque, N. Mex., or 
a point south thereof, on flights serving both San An- 
tonio, Tex., and Denver, Colo. 


(7) On flights serving both Albuquerque, N. Mex., and 
Kansas City, Mo., either via Pueblo or via Colorado 
Springs, Colo., the holder shall stop at one additional 
intermediate point between the said points. 


(8) The holder shall serve Houston, Tex., only upon 
through-plane flights operated between Houston and 
points west of El Paso on route No. 4, pursuant to 
interchange agreement between the holder and Ameri- 
ean Airlines, Inc., approved by the Board, and the 
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holder shall not serve any point between San Antonio 
and El Paso, Tex., on any such flight. 


(9) All nonstop flights between the terminals on seg- 
ment 5 scheduled by the holder shall originate or ter- 
minate at Albuquerque, N. Mex., or El Paso, Tex., 
and all flights serving Bartlesville, Okla., on segment 
5 scheduled by the holder shall originate or terminate 
at Wichita Falls, Tex., or beyond. 


(10) The holder shall serve Kansas City, Mo., and 
Chicago, IIl., on the same flights only when such flight 
originates or terminates at Los Angeles, Calif. 


(11) On flights serving segment 6, the holder shall 
not operate single-plane service through Denver, Colo., 
to or from points south thereof, other than Colorado 
Springs, Colo. 


(12) The holder shall not operate single-plane service 
between Chicago, IIl., on the one hand, and points south 
of Kanasas City, Mo., on the other hand (other than 
points on segment 6). 


(13) The holder shall not operate single-plane service 
between Denver, Colo., on the one hand, and Fort 
Worth or Dallas, Tex., on the other hand. 


_ The exercise of the privileges granted by this certificate 
| shall be subject to such other reasonable terms, conditions 
and limitations required by the public interest as may from 
_ time to time be prescribed by the Board. 


This certificate shall be effective on March 13, 1959: 
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| Provided, however, That prior to the date on which this 
certificate would otherwise become effective the Board, 
either on its own initiative or upon the timely filing of a 
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petition or petitions seeking reconsideration of the Board’s 
order of February 11, 1959 (Order No. B-13503), insofar 
as such order authorizes the issuance of this certificate may 
by order or orders extend such effective date from time 
to time. 


The authority to serve Great Bend, Kans., shall expire 
on April 16, 1954. The authority to serve Manhattan/ 
Junction City/Fort Riley, Kansas, shall expire on Janu- 
ary 22, 1955. The authority to serve Lawton-Fort Sill, 
Okla., shall expire on February 20, 1956. The authority to 
provide service over segment 5 shall expire on February 
17, 1958. The authority to serve Alamogordo-Holloman 
Air Force Base shall expire on August 31, 1955.1 The 
authority to serve Houston, Tex., shall continue so long 
as the interchange agreement (C.A.B. No. 5388) between 
the holder and American Airlines, Inc., has Board approval. 


Ix Witness Wuereor, the Civil Aeronautics Board has 
caused this certificate to be executed by its Chairman and 
the seal of the Board to be affixed hereto, attested by the 
Secretary of the Board on the 11th day of February, 1959. 


/s/ James R. DURFEE 
Chairman 


(Sea) 
ATTEST: 


/s/ MaseL McCarr 
Acting Secretary 


1 The holder has applied in Docket No. 6441 for renewal of its authority 
to provide service to Great Bend, Kans.; in Docket No. 6784 for renewal of 
its authority to serve Manhattan/Junction City/Fort Riley, Kansas; in Docket 
No. 7017 for renewal of its authority to serve Alamogordo-Holloman Air Force 
Base; in Docket No. 7320 for renewal of authority to serve Lawton-Ft. Sill, 
Oklahoma; and in Docket No. 8912 for renewal of authority to serve 
segment 5. 
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Issued pursuant to 
Order No. E-13503 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Certificate of Public Convenience and Necessity for 
Local or Feeder Service 
(as amended) 


for Route No. 64 


ConTINENTAL Arr Linss, Inc. 





is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Federal Aviation 
Act of 1958, and the orders, rules and regulations issued 
thereunder, to engage in air transportation with respect 
to persons, property and mail, as follows: 


1. Between the terminal point Amarillo, Tex., the inter- 
mediate point Lubbock, Tex., the alternate intermediate 
points Midland-Odessa (to be served through Midland 
Army Air Field), and Abilene, Tex., the intermediate 
points San Angelo and Austin, Tex., and the terminal 
point Houston, Tex.; 


2. Between the terminal point Houston, Tex., the inter- 
mediate points College Station-Bryan, Temple and 
Waco, Tex., and the terminal point Dallas, Tex.; 


3. Between the terminal point Dallas, Tex., the inter- 
mediate points Fort Worth, Abilene, and Big Spring, 
Tex., and the terminal point Midland-Odessa, Tex.; 


4. Between the terminal point Lubbock, Tex., the inter- 
mediate points Clovis and Santa Fe, N. Mex., and the 
terminal point Albuquerque, N. Mex.; 
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o. Between the terminal point Dallas, Tex., the inter- 
mediate point Fort Worth, Tex., and the terminal 
point Amarillo, Tex. 


The service herein authorized is subject to the following 
terms, conditions and limitations: 


(1) The holder shall render service to and from each 
of the points named herein, except as temporary sus- 
pensions of service may be authorized by the Board; 
and, except as otherwise provided herein, may begin 
or terminate, or begin and terminate, trips at points 
short of terminal points. 
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(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the 
effective date of this certificate. Upon compliance with 
such procedure relating thereto as may be prescribed 
by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a 
point named herein, other than a point required to be 
served through an airport named herein, through any 
airport convenient thereto. 


(3) On each trip operated by the holder over all or 
part of segments 1, 2, 3 and 4 of the five route seg- 
ments in this certificate, the holder shall stop at each 
point named between the point of origin and point of 
termination of such trip on such segment, except a 
point or points with respect to which (a) the Board, 
pursuant to such procedure as the Board may from 
time to time prescribe, may by order relieve the holder 
from the requirements of such conditions, (b) the 
holder is authorized by the Board to suspend service, 
or (c) the holder is unable to render service on such 
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trip because of adverse weather conditions or other 
conditions which the holder could not reasonably have 
been expected to foresee or control. 


(4) None of the following pairs of points shall be 
served on the same flight: Austin and Dallas, Tex., 
San Angelo and Fort Worth, Tex., San Angelo and 
Dallas, Tex. 


(5) The holder shall render nonstop service between 
Houston and Austin, Tex., only on flights either origi- 
nating or terminating at points west of Austin or 
north of Houston. 

(6) Notwithstanding the provisions of paragraph ‘‘3”’ 
the holder may render nonstop service between Dallas 
and Abilene, Tex. 


The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions 


and limitations required by the public interest as may from 
time to time be prescribed by the Board. 


The services authorized by this certificate were originally 
established pursuant to a determination of policy by the 
Civil Aeronautics Board that in the discharge of its obliga- 
tion to encourage and develop air transportation under the 
Civil Aeronautics Act, as amended, it is in the public inter- 
est to establish certain air carriers who will be primarily 
engaged in short-haul air transportation as distinguished 
from the service rendered by trunkline air carriers. In 
accepting this certificate the holder acknowledges and 
agrees that the primary purpose of this certificate is to 
authorize and require it to offer short-haul, local or feeder, 
air transportation service of the character described above. 
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This certificate shall be effective on March 13, 1959: 
Provided, however, That prior to the date on which the 
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certificate would otherwise become effective the Board, 
either on it own initiative or upon the timely filing of a peti- 
tion or petitions seeking reconsideration of the Board’s 
order of February 11, 1959 (Order No. E-13503) insofar as 
such order authorizes the isuance of this certificate may by 
order or orders extend such effective date from time to 
time. 


In Wrrness Wuenreor, the Civil Aeronautics Board has 
caused this certificate to be executed by its Chairman and 
the seal of the Board to be affixed hereto, attested by the 
Secretary of the Board on the 11th day of February, 1959. 


/s/ JaMES R. DURFEE 
Chairman 
(Sra) 
ATTEST: 
/s/ Manet McCarr 
Acting Secretary 


—_——_—— 
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Issued pursuant to 
Order No. E-13503 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Certificate of Public Convenience and Necessity for 
Local or Feeder Service 
(as amended) 


for Route No. 82 
Trans-Texas AIRWAYS 


is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Federal Aviation 
Act of 1958, and the orders, rules and regulations issued 
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thereunder, to engage in air transportation with respect 
to persons, property and mail, as follows: 


1. Between the terminal point San Antonio, Tex., the 
intermediate points Kerrville, San Angelo, Fort Stock- 
ton, and Marfa-Alpine, Tex. (to be served through 
Marfa Army Air Field), and the terminal point El 
Paso, Tex.; 


. Between the terminal point Mission-McAllen-Edinburg, 

Tex., the intermediate points Harlingen-San Benito 
and Corpus Christie, Tex., and (a) beyond Corpus 
Christi, the terminal point San Antonio, Tex., and 
(b) beyond Corpus Christi, the terminal point Victoria, 
Tex. ; 


. Between the terminal point San Antonio, Tex., the 
intermediate point Victoria, Tex., and the terminal 
point Houston, Tex.; 


4. Between the terminal point Fort Stockton, Tex., the 





intermediate points San Angelo, Brownwood and Fort 
Worth, Tex., and the terminal point Dallas, Tex.; 


5. Between the terminal point Fort Worth, Tex., the inter- 
mediate points Dallas, Tyler, Longview-Kilgore-Glade- 
water, Lufkin, Beaumont-Port Arthur and Galveston, 
Tex., and the terminal point Houston, Tex.; 

6. Between the terminal point Fort Worth, Tex., the 
intermediate points Dallas and Tyler, Tex., Texarkana, 
Tex.-Ark., Hot Springs, Little Rock and Pine Bluff, 
Ark., and (a) beyond Pine Bluff, Ark., the terminal 
point Memphis, Tenn., and (b) beyond Pine Bluff, 
Ark., the intermediate point El Dorado, Ark., and the 
terminal point Shreveport, La.; 
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7. Between the terminal point San Antonio, Tex., the 
intermediate points Austin, Tyler and Longview- 
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Kilgore-Gladewater, Tex., and the terminal point 
Shreveport, La.; 


8. Between the terminal point Brownwood, Tex., the 
intermediate point Kerrville, Tex., and the terminal 
point San Antonio, Tex. ; 


9, Between the terminal point Laredo, Tex., the inter- 
mediate points San Antonio, Austin and Fort Worth, 
Tex., and the terminal point Dallas, Tex. ; 


10. Between the terminal point Shreveport, La., the inter- 
mediate point Lake Charles, La., and the terminal 
point Lafayette, La. 


The service herein authorized is subject to the following 
terms, conditions and limitations: 


(1) The holder shall render service to and from each 
of the points named herein, except as temporary sus- 


pensions of service may be authorized by the Board; 
and may begin or terminate, or begin and terminate, 
trips at points short of terminal points. 


(2) The holder may continue to serve regularly any 
point named herein through the airport last regularly 
used by the holder to serve such point prior to the 
effective date of this certificate. Upon compliance with 
such procedure relating thereto as may be prescribed 
by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a 
point named herein, other than a point required to be 
served through an airport named herein, through any 
airport convenient thereto. 


(3) On each trip operated by the holder over all or 
part of one of the ten numbered route segments in 
this certificate, the holder shall stop at each point 
named between the point of origin and point of ter- 
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mination of such trip on such segment, except a point 
or points with respect to which (a) the Board, pur- 
suant to such procedure as the Board may from time 
to time prescribe, may by order relieve the holder 
from the requirements of such condition, (b) the holder 
is authorized by the Board to suspend service, (c) the 
holder is unable to render service on such trip because 
of adverse weather conditions or other conditions which 
the holder could not reasonably have been expected to 
foresee or control, or (d) the holder has scheduled at 
least two round trips a day, in which case it may omit 
such point or points on any additional trip scheduled 
over all or part of such segment, subject to the restric- 
tions set forth in paragraphs (4), (5) and (6) below. 
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(4) The holder shall schedule service to a minimum of 
two intermediate points between terminals, whether 
such terminals be on the same or different segments, 
except that the holder shall schedule service to a 
minimum of one intermediate point between Dallas, 
Tex., on the one hand and Shreveport, La., on the 
other hand, and between Houston, Tex., on the one 
hand, and Dallas, Tex., on the other hand. 


(5) All flights serving segment 9 shall originate or 
terminate at Laredo, Mission-McAllen-Edinburg or 
Harlingen-San Benito, Tex., and shall serve all inter- 
mediate points on segment 9. 


(6) The holder shall not schedule nonstop service be- 
tween Little Rock, Ark., on the one hand, and Dallas, 
Tex., Fort Worth, Tex., or Memphis, Tenn., on the 
other hand. 


(7) All flights on segments 5 and 6 which are sched- 
uled to serve Dallas, Tex., shall also be scheduled to 
serve Fort Worth, Tex. 
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(8) Notwithstanding the provisions of paragraph 
‘¢(3)?? above, the holder may (a) omit service to Gal- 
veston, Tex., on all flights between Houston and Beau- 
mont-Port Arthur, Tex., in excess of one daily round 
trip between such points, and (b) may schedule non- 
stop service over segment 4 between San Angelo, Tex., 
on the one hand, and Dallas or Fort Worth, Tex., on 
the other hand. 


(9) San Antonio and Fort Stockton may only be 
served on the same flight on segment 1 if Kerrville 
and San Angelo are also served as intermediate points 
on such flight. 


The exercise of the privileges granted by this certificate 
shall'be subject to such other reasonable terms, conditions 
and limitations required by the public interest as may from 
time to time be prescribed by the Board. 


The services authorized by this certificate were originally 
established pursuant to a determination of policy by the 
Civil Aeronautics Board that in the discharge of its obliga- 
tion to encourage and develop air transportation under the 
Civil Aeronautics Act, as amended, it is in the public inter- 
est to establish certain air carriers who will be primarily 
engaged in short-haul air transportation as distinguished 
from the service rendered by trunkline air carriers. In 
accepting this certificate the holder acknowledges and 
agrees that the primary purpose of this certificate is to 
authorize and require it to offer short-haul, local or feeder, 
air transportation service of the character described above. 


This certificate shall be effective on March 13, 1959: 
Provided, however, That prior to the date on which the 
certificate would otherwise become effective the Board, 
either on its own initiative or upon the timely 
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filing of a petition or petitions seeking reconsideration of 
the Board’s order of February 11, 1959 (Order No. E- 
13503) insofar as such order authorizes the issuance of 
this certificate may by order or orders extend such effective 
date from time to time. 


The authorizations to serve the intermediate points 
Brownwood (on segment 4), Kerrville, Marfa-Alpine, 
Galveston and Fort Stockton (on segment 1), shall expire 
on the 6th day of December 1958.1. The authorization to 
serve segment 9 shall expire on December 31, 1962. 

In Witness WuHeEnreor, the Civil Aeronautics Board has 
caused this certificate to be executed by its Chairman and 
the seal of the Board to be affixed hereto, attested by the 
Secretary of the Board on the 11th day of February, 1959. 

/8/ JAMES R. DuRFEE 
Chairman 
(Sra) 
ATTEST : 


/s/ Mase~ McCarr 
Acting Secretary 


(Received February 16, 1959) 


12371 
Motion for Immediate Authorization of Improved 
Regional Airline Service 

The City of Amarillo, Texas and the Amarillo Chamber 
of Commerce, interveners, hereby move the Board to im- 
mediately authorize nonstop airline service by Continental 
Airlines between Amarillo, Texas on the one hand and 
Fort Worth and Dallas, Texas on the other hand. 


1The holder has applied in Docket No. 9871 for renewal of its authority 
to serve these points. 
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In a press release dated July 22, 1958 the Board an- 
nounced its tentitive vote to: 


‘‘nermit Continental Airlines to fly nonstop between 
Dallas and Fort Worth and any or all of the follow- 
ing cities: Midland-Odessa, Abilene, Amarillo, Lub- 
bock and El Passo, Texas; and Albuquerque and Santa 
Fe, New Mexico.’’ 


This action of the Board resulted from proceedings which 
included extensive hearings before the Assistant Chief 
Examiner, briefing to the Examiner, followed by a recom- 
mendation that such services be authorized, exceptions to 
the Examiner’s Report and replies thereto, and finally oral 
argument before the entire Board. The Board’s vote on 
the issues of regional services was reported as unanimous. 
It would seem all the rights of those parties opposing new 
nonstop service between Amarillo and Fort Worth and 
Dallas have been fully preserved. They have had their 
‘‘day in court’’. 


This tentative vote was taken almost seven months ago, 
and the need was recognized by the Examiner in his Re- 
port almost a year ago. Whatever urgency might 
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be attached to the need for service as proven a year ago 
has increased continuously. The only accomplishment in 
delaying the institution of service is a further extension 
of ‘‘grace period’’ for the present monopoly carrier serv- 
ing these markets. Any further delay in granting authority 
effectively places the interests of that carrier above the 
proven public interest. This case is no exception to the 
age-old axiom ‘‘justice delayed is justice denied’’. 


This protracted delay in issuance of authority has created 
problems in addition to the well-established need for the 
service. Following the Board’s tentative vote the City of 
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Amarillo and Continental Airlines began discussions of 
changes and improvements at Amarillo Air Terminal de- 
sirable to accomodate the type of aircraft to be used in 
this new service. These improvements, including new jet 
fuel storage facilities, additional space in the terminal 
building, etc., have been worked out to the satisfaction of 
both parties. However, consummation of these plans is 
being necessarily postponed pending new service authoriza- 
tion by the Board. 


WHEREFORE, the City of Amarillo, Texas and the Amarillo 
Chamber of Commerce respectfully pray that the Civil 
Aeronautics Board promptly issue an order granting av- 
thority to Continental Airlines to immediately inaugurate 
nonstop airline service between Amarillo and Dallas, 
Texas and between Amarillo and Fort Worth, Texas, and 
for such other relief as the Board may deem proper. 

Respectfully submitted, 


Crry or AMaRILLo, Texas 
AMARILLO CHAMBER OF COMMERCE 


J. H. Eusanxs 

J. H. Eubanks, Manager 
Transportation Department 
Amarillo Chamber of Commerce 





Amarillo Building 
Amarillo, Texas 


February 11, 1959 


EE ee 
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(Received March 4, 1959) 


Petition of Braniff Airways, Inc. for Reconsideration. 
Rehearing and for Stay 


12385 
Braniff Airways, Inc. (Braniff) hereby petitions the 
| Civil Aeronautics Board for reconsideration and rehearing 
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of its decision of February 11, 1959 (Order Serial No. 
E-13503) in the above-entitled proceeding insofar as said 
order amends the certificates of public convenience and 
necessity held by Continental Air Lines, Inc. (Continental) 
for Route Nos. 29 and 64 so as to authorize Continental 
to provide nonstop service between Fort Worth/Dallas 
and Lubbock and between Fort Worth/Dallas and Amarillo. 
Additionally, Braniff petitions the Board to stay the effec- 
tive date of said amended certificates (March 13, 1959) to 
permit orderly disposition of this petition for reconsidera- 
tion and rehearing, and to permit, if necessary, an appro- 
priate period for the filing of a petition for judicial review. 
In support of this petition, Braniff states as folows: 


1.The Board has committed legal error in awarding 
Continental, without further hearing, a competitive 
route between Amarillo and Fort Worth/Dallas in 
a proceeding in which Continental did not seek such 
authority and did not present evidence in support 
of such authority. 
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2. The Board’s finding that the public interest requires 
competitive nonstop service in the Dallas-Amarillo 
market is not supported by substantial evidence. 


3. Insofar as the Board’s decision awarding Conti- 
nental compitive nonstop rights in the Amarillo-Fort 
Worth/Dallas market is based on the load factors 
experienced by Braniff on certain flights in this 
market, it is inconsistent with and does violence to 
previously announced Board policy. 


4. The Board’s finding that the public interest requires 
competitive nonstop service in the Dallas-Lubbock 
market is not supported by substantial evidence. 


146 





(12387) 


Each of the foregoing points will be discussed in detail 
hereinafter. 


1, The Board has committed legal error in awarding 
Continental, without further hearing, nonstop authority 
between Amarillo and Fort Worth/Dallas in a proceeding 
in which Continental did not seek such authortiy and did 
not present evidence in support of such authority. 


The Amarillo-Fort Worth/Dallas segment became an 
issue in this proceeding only as the result of a complaint 
filed by the City of Dallas alleging that inadequate air 
service existed over this segment. However, only one 
carrier, Eastern, presented any evidence remotely respon- 
sive to this complaint. Eastern offered to provide this 
service only as a part of through service between Dallas 
and the West Coast (see EAL Exhibit No. 102). 


Continental’s lack of prosecution of competitive Amarillo- 


Fort Worth/Dallas operating rights is best exemplified 
by the map on the front cover of its exhibits wherein Con- 
tinental sought to depict the new route authority it sought 
in this proceering and its ‘‘existing tributary 


12387 
routes.’’ Significantly, Amarillo is not shown at any place 
on the map. This same map was reproduced in the brief 
which Continental submitted to the Examiner. 


Continental’s Witness Redmond, in explanation of Con- 
tinental’s proposal, testified as follows: 


“*Continental proposes competitive services at 10 major 
eities in the Dallas to the West Area—Dallas, Fort 
Worth, Midland/Odessa, Lubbock, El] Paso, Albuquer- 
que, Phoenix, Las Vegas, Los Angeles, and San Fran- 
cisco/Oakland.’’ (Ex. CAL—B, p. 2) 


Amarillo was not even mentioned. 
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Continental’s Witness Harding, in explanation of the 
advantages which would flow from Continental’s proposal, 
pointed specifically to the competitive services which Con- 
tinental proposed in the Dallas-Midland/Odessa and Dallas- 
Lubbock markets (Ex. CAL—C, p. 3). He said nothing 
about Amarillo. 


Exhibit CAL 101 set forth Continental’s proposed sched- 
ule pattern if the new route authority it requested were 
awarded. No Amarillo-Fort Worth/Dallas schedules were 
shown. Exhibit CAL 105 set forth Continental’s estimate 
of the passenger traffic it could carry if it were successful 
in this proceeding. No estimate with respect to Amarillo- 
Fort Worth/Dallas traffic was included. Exhibit CAL 108 
set forth Continental’s estimate of the additional expenses 
it would incur if it were successful in this proceeding. 
Nothing was included for a possible service between 
Amarillo and Fort Worth/Dallas. The simple fact is that 
Continental made no pretense whatsoever of seeking the 
Amarillo-Fort Worth/Dallas route which the Board has 
now awarded to Continental. 


This situation presented here, where a carrier at the 
conclusion of a proceeding seeks to obtain authority which 
it did not seek in the earlier stages of the proceeding, is not 
unique in Board history. Indeed, a comparable situation 
arose in the Eastern Route Consolidation Case, Docket No. 
3292 et al. In its original decision of April 1, 1957 
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the Board had awarded American competitive nonstop 
rights between Louisville and Washington. Thereafter it 
was brought to the Board’s attention by way of petitions 
for reconsideration that American had not introduced any 
evidence in support of such a service. Accordingly, the 
Board on reconsideration reopened the record for further 
hearings: 
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‘In our original decision we awarded American non- 
stop rights between Louisville and Washington, a 
market with a 1955 traffic volume of 21,000 passengers 
a year, in which Eastern is the only authorized nonstop 
carrier. We did so in order to bring the benefits of 
competitive service to a market whose size appeared 
to warrant such service, and where the present non- 
stop carrier was a major trunkline clearly capable of 
withstanding such competition. However, upon further 
consideration of this matter, we find that a reopening 
of the record is warranted in order to permit a fuller 
evaluation of American’s proposal. For example, the 
record does not satisfactorily indicate how the proposed 
service would be operated. Thus, as the petition of 
Eastern correctly points out, American did not intro- 
duce any evidence of the proposed schedules it would 
offer in providing this service. The absence of pro- 
posed schedules leaves a large element of uncertainty 
as to both the volume and the quality of the service 
that would be offered. These matters are pertinent in 
appraising the extent of the public benefits that would 
flow from American’s authorization, and also in deter- 
mining whether the extent of the competition which 
American contemplates is reasonably related to the 
character of the market and of the carriers. In order 
to obtain a better record on which to appraise the 
proposed Louisville-Washington nonstop service by 
American, we shall reopen the proceeding for further 
hearing on this question.’’ (Italics supplied) 





The foregoing situation is identical to the present situa- 
tion. Braniff is now the only nonstop operator between 
Amarillo and Fort Worth/Dallas. The Board has found 
(incorrectly, we believe) that the public interest requires 
competitive nonstop service in this market. However, there 
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is nothing in the record upon which the Board can base a 
finding that service by Continental will meet this public 
interest need. The Board has no way of knowing what 
service Continental would provide. Continental proposed 
no schedules. The Board has no way of knowing whether 
Continental would operate this route with DC-3, Convair, 
Viscount, 
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DC-6 or DC-7 equipment. The record is silent on this. 
The Board does not know how many frequencies per day 
Continental intends to operate. The record is silent on this. 
Thus, the Board has no way of evaluating whether Con- 
tinental would provide the competition which the Board 
believes the public interest requires or whether Continen- 
tal would remedy any of the ‘‘current shortcomings’’ which 
the Board alleges exist in Braniff’s service. 


The Board has awarded Continental a route which begins 
in Amarillo and terminates in Fort Worth/Dallas. No 
back-up traffic support from its own system is available at 
either end of the route. Obviously, Continental will be 
handicapped in competing with Braniff in this market 
since Braniff has available to it the back-up traffic support 
of its routes northwest of Amarillo to Denver and south 
and southeast of Fort Worth/Dallas to Houston, San 
Antonio, ete. This is not even discussed by the Board 
although it is an important competitive consideration. The 
reason is clear. The Board had absolutely nothing to go 
on in trying to evaluate Continental’s ability or plans to 
compete in this market. 


In the absence of any proposal in this record by Con- 
tinental with respect to Amarillo-Fort Worth/Dallas 
service, the Board cannot evaluate whether the service 
which Continental would provide would be a profitable one, 
or whether it would merely add to Continental’s burdens. 
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What revenues would Continental expect to derive? What 
expenses would it expect to incur? Surely the Board is 
not prepared to state that estimates of revenues and ex- 
penses are no longer important and that a carrier can be 
awarded a new route although no evidence on this vital 
point is in the record. 


In its opinion the Board states that the ‘‘public benefits 
which may be expected from this authorization will out- 
weigh any adverse effects upon Braniff that are likely to 
result.’’ There is absolutely no 
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basis for this statement. What ‘‘public benefits’’ could 
the Board have in mind in the absence of any showing by 
Continental as to the type and frequency of service which 
it would operate? The record contains no such evidence at 
the present time, and the Board is merely speculating 


when it refers to the ‘‘public benefits which may be ex- 
pected.”’ 


It is no answer to state, as the Board has in its mimeo- 
graphed opinion, page 3, footnote 8, that since Continental 
is already authorized to operate a circuitous multistop 
service between Amarillo and Fort Worth/Dallas, it is fit, 
willing and able within the meaning of the Act to provide 
the competitive nonstop service between these points which 
the Board has found to be required by the public interest. 
That is not the point we are raising. We are not at this 
point challenging Continental’s fitness, willingness and 
ability within the meaning of the Act. We are challenging 
the basis of the Board’s finding that public convenience and 
necessity require the amendment of Continental’s certificate 
so as to enable Continental to provide the competition be- 
tween Amarillo and Fort Worth/Dallas which the Board 
states the public interest requires. It is one thing to say that 
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public convenience and necessity require competitive service 
between Amarillo and Fort Worth/Dallas. Substantial 
evidence might exist to support such a finding, although 
we do not so conceive. It is quite another thing to say 
that public convenience and necessity require that Conti- 
nental be certificated to provide this needed competition. 
There is absolutely no evidence in the record to support 
this finding, since the record is totally devoid of any 
evidence as to how Continental would provide this competi- 
tive service. 


To paraphrase the Board’s language in the Eastern 
Route Consolidation Case, supra, there is nothing in this 
record to appraise the extent of the public benefits which 
flow from Continental’s authorization or to determine 
whether the extent of the competition which Continental 
contemplates is reasonably related to the character of the 
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market. As was done in the case involving American’s 
Louisville-Washington nonstop service, the record should 
be reopened here to receive evidence on Continental’s 
Amarillo-Fort Worth/Dallas proposed service. Surely 
Continental stands in no better position than American 
in this respect.* 


It may be suggested that what the Board did in the 
Eastern Route Consolidation Case, supra, is not necessarily 
binding on it in this case. We vigorously reject any such 
suggestion. The industry has no alternative but to look 


* See also the Supplemental Opinion on Reconsideration in the Southwest- 
Northeast Service Case, Docket No. 2355 et al., dated January 16, 1956, in 
which the Board refused to consider certain proposals advanced by Eastern 
but which had not been advanced by Eastern during the hearings. The Board 
held that the proposals advanced by Eastern were ‘‘so foreign to Eastern’s 
presentation of its case prior to its petition as to render any possible award 
to that carrier, without further hearing subject to obvious legal error.’’ 
Order Serial No. E-9115. (Italics supplied) 


152 





(12392) 


at Board decisions for guidance as to Board policy. If the 
Board in one case states as a matter of policy that it will 
not, without further hearing, award a route to a carrier 
which made no serious proposal for such a route in the 
earlier stages of the proceeding, the industry should be able 
to assume that this same policy will apply in other cases. 
In view of Continental’s failure to prosecute a Dallas- 
Amarillo route at the hearings and in light of the Board’s 
decision in the Eastern Route Consolidation Case, supra, 
Braniff had a right to assume that the Board would not 
award such a route to Continental without affording Braniff 
an opportunity at a reopened hearing to find out just what 
kind of a proposal Continental intended to submit. To 
deny Braniff that opportunity here is not only to deny to 
it what the Board afforded Eastern Route Consolidation 
Case, supra, but also to render completely meaningless 
the policy pronouncements solemnly issued by the Board 
in its official decisions.** 
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2. The Board’s finding that the public interest requires 
competitive nonstop service in the Dallas-Amarillo market 
is not supported by substantial evidence. In making this 
finding the Board has: 


a. Relied solely upon certain evidence introduced by the 
City of Amarillo; 


b. Has misstated, overstated, and distorted this evidence; 


ce. Has ignored relevant and significant evidence favorable 
to Braniff’s position. 


**In the Eastern Route Consolidation Case, supra, American had filed an 
application for a Louisville-Washington nonstop but had prosecuted it only 
in a perfunctory way. American indicated throughout the proceeding that it 
desired nonstop authority but introduced no evidence to show how it would 
operate it. In this case Continental did not even indicate at the hearings 
that it sought Amarillo-Dallas nonstop authority. 
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The basic underlying findings supporting the Board’s 
ultimate conclusion of a need for competitive nonstop 
Amarillo-Dallas service is contained in the following state- 
ment taken from page 4 of the Board’s opinion: 


““# * * As Amarillo points out, despite the fact that 
from 1950 to 1956 the Amarillo-Dallas traffic doubled, 
Braniff still offers only one nonstop flight with Convair 
equipment as it did in 1950, and the quality of Braniff’s 
service during that period has actually deteriorated, 
since three of the five flights Braniff has contined to 
provide from Amarillo to Dallas now require longer 
travel time. * * *”’ 


This one sentence is so replete with serious factual errors 
as to render it meaningless. Let us take the first clause 
which states that ‘‘from 1950 to 1956 the Amarillo-Dallas 
traffic doubled.’? Amarillo Exhibit No. 8, which is cited 
in support of this statement, contains no such evidence. 


As a matter of fact, Amarillo Exhibt No. 8 does not even 
use 1956 for traffic comparison purposes. Amarillo Ex- 
hibit No. 8 does show that traffic between Amarillo and 
Las Vegas ‘‘doubled’’ between 1954 and 1955, but this has 
nothing to do with the alleged ‘‘doubling’’ of Amarillo- 
Dallas traffic from 1950 to 1956. In relying upon Amarillo 
Exhibit No. 8, the Board’s opinion not only uses the wrong 
year but substantially overstates the traffic increase. 


The next clause states that ‘‘Braniff still offers only 
one nonstop flight with Convair equipment as it did in 
1950.’’ This too is factually 


12393 


incorrect. Braniff did not operate Convair equipment in 
1950*. A check of Braniff’s schedules on file with the 


* Amarillo Exhibit No. 8 is erroneously cited in support of this statement. 
This exhibit made no comparison involving Braniff’s 1950 schedules. 
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Board and stipulated in this proceeding would have shown 
that Braniff did not operate Convair equipment until 
November 1952.** 


The next clause states that ‘‘the quality of Braniff’s 
service during that period [1950-1956] has’ actually 
deteriorated.’’ This too is factually incorrect. In 1950 
Braniff operated five daily round trips between Amarillo 
and Dallas, four of which were DC-3’s and one a DC-4. 
The DC-4 was of little value to Amarillo since it was a 
Denver flight which departed Amarillo for Dallas at 5:50 
A.M. In 1956 all of Braniff’s flights between Dallas and 
Amarillo were operated with Convair equipment. We do 
not understand how this upgrading from DC-3 to Convair 
equipment can be characterized as a ‘‘deterioration”’ in 
service. 


The above quotation is further in error when it states 
that ‘‘three of the five flights Braniff has continued to 
provide from Amarillo to Dallas now require longer travel 
time.’? We assume that the word ‘‘now’’ speaks either 
as of the time when the opinion was released; namely, 
February 1959, or as of 1956, the date used in the Amarillo 
exhibit. In either event the statement is incorrect. As 
analysis of Braniff’s February 1959 schedules or its 1956 
schedules will show that its Convair flights between 
Amarillo and Dallas do not, as the opinion states, require 
longer travel time than was required by the DC-3’s operated 
by Braniff in 1950. 


If the above quotation had been factually correct when 
it was submitted to the Board by its opinion writer, one 
could understand how 


** The Amarillo-Dallas segment was one of the first segments on Bramiff’s 
system to receive this new equipment. 


155 





(12394) 
12394 


the Board might have been persuaded to the conclusion 
that Braniff was not doing a good job in this market and 
that competitive service was required. Having shown 
above that the quotation contained at least 5 prejudicial 
errors and having in mind that this quotation contained 
practically all of the Board’s justification for its finding 
that competitive service was required in this market, it 
is clear that reconsideration is justified and indeed made 
legally mandatory. 


It is difficult to understand how so many seriously 
prejudicial errors could have cropped into one 5-line 
sentence in the Board’s opinion, particularly since the 
Board’s short 9-page opinion was in the course of 
preparation for over 7 months following the issuance of 


the Press Release Decision in July 1958. 


It is also difficult to understand why the Board in an 
opinion released in February 1959 relied upon a com- 
parison of Braniff’s 1956 schedules with earlier schedules 
to determine whether Braniff was providing adequate 
service in this market. The 1956 schedules which were 
included in the Amarillo Exhibit No. 8 were out-of-date 
at the time they were offered in evidence in May 1957, and 
the witness who sponsored the exhibit conceded as much. 
The purpose of stipulating the Official Airline Guide into 
the record in new route proceedings is to permit the 
Board to decide a case on the basis of the most current 
information available. Had the Board used the schedules 
operated by Braniff either at the time of the hearing in 
May 1957, or better still the schedules operated in Feb- 
ruarv 1959 when the case was decided, it would have 
concluded that any criticism of Braniff’s service was not 
justified. 
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Braniff’s current schedules between Amarillo and Dallas 
are set forth below in the same manner in which Braniff’s 
1953 and 1956 schedules were set forth in Amarillo Exhibit 
No. 8: 
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Amarillo to Dallas 
Equipment Convair Convair Convair Convair 


Leave Amarillo 7:05 AM 11:10 AM 3:25 PM 4:10 PM 

» Intermediate stops 1 2 1 0 
Arrive Dallas 9:21 AM 1:56 PM 5:40 PM 5:45 PM 
Travel Time 2'16” 2°46” 2°15” 135” 


a 


Dallas to Armarillo 
Equipment Convair Convair Convair Convair 
» 
Leave Dallas 9:00 AM 9:05 AM 12:15 PM 2:55 PM 
2 9 


° 


Intermediate stops 0 2 1 
Arrive Amarillo 10:40AM 11:53 AM 2:41 PM 5:14 PM 
Travel Time 1'40” 2°48” 2'26" 2'19" 


Source: Official Airline Guide 


If these schedules are compared with Braniff’s September 
1953 schedules (which Amarillo used as a base for com- 
parison in its Exhibit No. 8) it will be noted that a very 
substantial improvement in Amarillo-Dallas service has 
taken place during the intervening years. Not only are 
more flights operated, but most of the flights require less 
travel time. In no instance does the flight require more 
travel time. None of the comments which Amarillo made 
in its Exhibit No. 8 with respect to Braniff’s December 
1956 schedules are applicable to Braniff’s current 
schedules and there is no basis for the Board’s statement 
that Braniff’s service reveals ‘‘current shortcomings.”’ 


Why was such complete and erroneous reliance placed 
upon Amarillo Exhibit No. 8 and no reliance whatsoever 
placed upon data submitted by Braniff? Consideration of 
the data submitted by Braniff, all taken from evidence of 
record, would have shown the following: 
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a. Since 1946 Braniff has increased its available seats 
in the Amarillo-Fort Worth/Dallas market by 
151% whereas traffic during the same period 
increased only 85%.* 


No consideration was given by the Board to this 
important fact. 


b. Only 31 passengers per day in each direction move 
between Amarillo and Fort Worth/Dallas.** 


No consideration was given by the Board to this 
important fact. 


ce. To accommodate these 31 passengers per day, 
Braniff operates 6 daily round trips between 
Amarillo and Fort Worth/Dallas, or one trip for 
every 5 passengers.*** 


No consideration was given by the Board to this 
important fact. 


d. Braniff’s two morning flights from Amarillo to 
Fort Worth/Dallas, which should be the most 
heavily patronized, averaged less than a 30% load 
factor out of Amarillo.**** 


No consideration was given by the Board to this fact 
despite its obvious relevance to the question of need for 
additional service in this market. 


* Braniff Brief to the Board, page 35. 

** Braniff Brief to the Board, page 34. 
*** Braniff Brief to the Board, page 34. 
**** Braniff Brief to the Board, page 34. 
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e. Braniff’s morning nonstop flight from Dallas to 
Amarillo, the best flight operated by Braniff in this 
market, averaged less than a 50% load factor.***** 


No consideration was given to this important fact. 


f. Braniff’s morning nonstop flight from Fort Worth 
to Amarillo averaged less than a 30% load 
factor" =" 
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No consideration was given by the Board to this fact in 
weighing the need for additional nonstop service in this 
market. 


It is one thing for the Board to consider and weigh the 
evidence presented by opposing parties and to come to a 
conclusion. It is quite another thing for the Board to 
consider only the evidence introduced by one party and 
to ignore the evidence offered by an opposing party. That 
is what the Board has done here. The Board’s total silence 
with respect to the facts offered by Braniff would appear 
to indicate that the Board was not made aware of this 
evidence and never had an opportunity to consider it. 
Braniff is entitled to a fair evaluation of the evidence 
supporting its position. To the extent that the Board has 
not considered and evaluated this evidence, reconsidera- 
tion is justified and required. The public hearing require- 
ment of the Act is not mere ritual. 


In footnote 11 on page 4 of the Board’s opinion, the 
Board sets forth the total air traffic between Amarillo 
and Fort Worth/Dallas as taken from the March and 
September 1957 Surveys. It concludes from this volume 
of traffic that Braniff’s service between Amarillo and 


***** Braniff Brief to the Board, Appendix A. 
eeeee* Braniff Brief to the Board, Appendix A, 
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Dallas is deficient in that it only operates one nonstop 
flight. The inference is clear that the Board believes that 
this market can support additional nonstop service. How- 
ever, had the Board carefully analyzed this volume of 
traffic and related it to the service offered, no such con- 
clusion would have been warranted. 


The total volume of traffic between Amarillo and Dallas 
amounts to only 26 passengers per day in each direction, 
or less than the capacity of a single Convair aircraft. If 
the Amarillo-Fort Worth traffic is added to this, the total 
figure is only 31 passengers per day in each direction, still 
well below the capacity of a single Convair flight. Thus, 
every! single passenger moving per day between Amarillo 
and Fort Worth/Dallas could be accommodated by the 
single nonstop operated by Braniff with no traffic left over 
for any of the other five flights operated by Braniff in 
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this market. In the tabulation set forth below, there are 
shown the load factors which would result if the totality 
of Amarillo-Fort Worth/Dallas traffic were carried on a 
single flight. This tabulation includes not only Convair 
equipment which Braniff presently operates, but also 
Viscount equipment which presumably Continental would 
operate, and Electra equipment which Braniff will soon 
place in operation in the Amarillo-Dallas market: 


Average 
Passengers 
Per Day Load Factor on One Nonstopl 
1957 In Each 
Passengers Direction Convair Viscount2 Electra’ 


Amarillo—Dallas 19,708 27.0 61.4% 48.2% 36.0% 
Ft. Worth 3,926 5.4 12.3% 9.7% 7.2% 


1Assuming all traffic travelled on one nonstop. 
256 seats, 
375 seats. 
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In the light of these figures, derived from the Board’s 
own estimate of available traffic, does the Board really 
believe that this market can support competitive nonstop 
service, especially if the new competitor, Continental, must 
live exclusively off the local traffic in this market? 


The Board may wonder why Braniff operates as many 
as 6 flights per day between Amarillo and Fort 
Worth/Dallas when only 30 odd passengers per day are 
available in the local Amarillo-Fort Worth/Dallas market. 
The answer lies in the nature of Braniff’s route system. 
Braniff’s flights between Amarillo and Fort Worth/Dallas 
are not solely dependent upon local traffic in this market. 
They receive substantial feed-in traffic from important 
points south of Fort Worth/Dallas, such as Houston, 
Austin, San Antonio and Corpus Christi, moving beyond 
Fort Worth/Dallas to Wichita Falls, Lubbock, Amarillo, 
Colorado Springs and Denver. They have available to 


them important feed-in traffic at Amarillo from Denver 
and Colorado Springs moving 
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to such points as Lubbock, Wichita Falls, Fort Worth, 
Dallas and points south of Fort Worth/Dallas. Con- 
tinental, if certificated between Amarillo and Fort 
Worth/Dallas, would have no such feed-in traffic support, 
since the route awarded to it by the Board starts at 
Amarillo and ends at Fort Worth/Dallas. Continental’s 
flights would have to be supported entirely by local 
Amarillo-Fort Worth/Dallas traffic. Continental could 
not expect to obtain connecting traffic from such points as 
Colorado Springs and Denver to the north of Amarillo, 
or from such points as Austin, San Antonio, Houston and 
Corpus Christi to the south of Fort Worth/Dallas. These 
would be controlled by Braniff. With only 30 odd 
passengers moving daily in each direction, how could Con- 
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tinental provide a profitable and effective competitive 
service? Even if Continental diverted from Braniff every 
single passenger moving locally between Amarillo and 
Fort Worth/Dallas and placed all of this traffic on one 
flight per day, Continental would still have only a 58% 
load factor on a Viscount aircraft. 


This very point was raised at the hearings. When 
Amarillo’s principal witness was on the stand, he was 
asked whether in his opinion there was sufficient local 
traffic moving between Amarillo and Dallas to support 
competitive service. His response was as follows: 


‘‘We don’t ask any airline or expect any airline to 
put in service merely to take care of Amarillo-Dallas, 
shuttle back and forth between Amarillo and Dallas. 
It would presumably be more economical to a carrier 
to have other points on the same route.’’ (Tr. p. 523) 


Thus Amarillo itself recognized that competitive service 
between Amarillo and Dallas would have to be justified 
by more than local Amarillo-Dallas traffic. Yet despite 
this clear and unambiguous testimony, the Board has 
given Amarillo the very type of service which it did not 
‘expect’? and for which it did not ‘‘ask.”’ 


Before leaving this point, we wish to register a vigorous 
protest against the biased and distorted manner in which 
the Board’s 
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opinion has set forth certain other evidence. In footnote 
10 on page 4 of the Board’s opinion, the following appears: 


‘10 Amarillo Exhibit No. 8. A business travel survey 
conducted by the Amarillo Chamber of Commerce 
shows that out of 168 business firms replying, 48% 
of the firms stated they had difficulty in securing space 
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to Dallas; that it was impossible to get space con- 
firmed on the only Amarillo-Dallas nonstop flight 
unless made a week or ten days in advance and that 
seats on other flights were often only available as far 
as Lubbock or Wichita Falls. * * *”’ 


This attempt to summarize what Amarillo Exhibit No. 8 
purports to show is totally unfair and gives a completely 
| distorted picture. In the first place, the figure of ‘‘48%”’ 
is in error. In the second place the quotation does not 
| indicate to the reader that the survey was sent out to 
_ 1,070 business firms, that only 230 of these firms had 
sufficient interest in the matter to reply, and that of the 
230 replies which were received only 168 were usable. 
Had these figures been included in the quotation the 
_ reader would have derived an entirely different impression 
as to the weight to be attached to the percentage of 
complaints. 


In the third place, the quotation is prejudicial in that 
| it gives the impression that the survey reflected the fact 
‘‘that it was impossible to get space confirmed on the only 
Amarillo-Dallas nonstop flight.’’ An examination of 
Amarillo Exhibit No. 8 will show that only one person 
_ responding to the questionnaire made any such statement, 
_ yet the fact is set forth in the Board’s opinion as though 
'it was the universal opinion of all who replied to the 
' Amarillo survey.* In the fourth place, we are unable to 
find any basis for the statement that ‘‘seats on other 
| flights were often only available as far as Lubbock and 
| Wichita Falls.’’ It does not appear in the copy of 
_ Amarillo Exhibit No. 8 which was served upon us. 


“The gentleman who made this response appeared as a witness at the hear- 
ing. On cross-examination he admitted that the situation which he had com- 
plained about did not exist at the time he testified (May 30, 1957), that he 
had experienced no difficulty ‘‘during the past 90 days’’ and that he was not 

| familiar with Braniff’s ‘‘current schedules.” (Tr. pp. 505-507) 
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Aside from the dubious practice of relying upon 
answers to a questionnaire where the persons responding 
to the questionnaire are not presented as witnesses and no 
opportunity is afforded to cross-examine them, it would 
appear that the Board was hard pressed to find a justifica- 
tion for its finding that competitive service between 
Amarillo and Dallas was required if it had to resort to this 
type of overstatement and distortion of evidence of record. 


3. Insofar as the Board’s decision awarding Continental 
nonstop rights between Amarillo and Dallas is based upon 
the load factors experienced by Braniff on certain flights 
it is inconsistent with and does violence to previously 
announced Board policy. 


In its decision rendered just one year ago granting the 
domestic industry a 6% passenger fare increase, the 
Board admonished the carriers to review their load factors 
and to do everything necessary to increase them. 


‘“* * * Both the Board and the air carriers are fully 
aware of the adverse effect declining load factors can 
have on earnings. It is therefore incumbent upon 
management to take such measures as are necessary 
to maintain reasonable load factors. In most instances 
this means tailoring capacity to meet the needs of 
traffie.’’ : 

* * * * * 
‘‘We wish to stress the importance of having manage- 
ment guard against excessive scheduling.’? (Interim 
Fare Increase Case, Docket No. 8288, Order No. 
E-12203, dated February 25, 1958, pp. 12, 13.) 


The Board obviously recognized that a carrier’s system 
would experience certain high load factor flights and 
certain low load factor flights. It recognized that it would 
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be necessary for a carrier to have a certain number of 
high load factor flights to offset those which would un- 
doubtedly experience low load factors because of the 
particular thin route over which they operated, or because 
of the unfavorable time of 
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day they operated.* What the Board was asking the indus- 
_ try to do was to attain a reasonably high average system 
load factor. 


Responsive to the foregoing admonition, Braniff reviewed 
its schedule pattern in 1958 and made a number of adjust- 
ments to increase its system load factor. These changes 
are reflected in Braniff’s official schedules during that 
_ period which are a part of this record. 


In its decision in this case the Board departs completely 
- from the policy expressed in the fare case mentioned above. 


One of the reasons given by the Board for certificating 
Continental in the Amarillo-Dallas market in competition 
with Braniff was the above average load factors enjoyed by 
| Braniff in May 1957 (about two years ago) on certain of 
- its flights in this market. In the Board’s view these above 
| average load factors reflected ‘‘inability on the part of 
passengers to secure space during peak periods.’’ In 
support of these findings, the Board cited Exhibit BNF 
54, p. 1. 


This exhibit set forth Braniff’s segment load factors 


* This very fact was recognized by the Board in a recent decision where it 
stated that a carrier’s average load factor ‘‘necessarily includes services that 
must be operated to move aircraft to proper points for particular flights or 
maintenance, services to relatively isolated points of low population, and new 
services which have not yet developed their anticipated level of traffic response, 
all of which tend to lower the system load factor and must be offset to an 
appropriate extent by higher load factors where feasible if the overall system 
is to be self-sustaining.’’ (Fort Worth Investigation Case, Docket No. 7382, 
mimeo. opinion, p. 24, decided September 23, 1958.) 
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on all flights operated between Amarillo and Dallas for the 
month of May 1957. It involved 12 separate Amarillo 
flights operating over 27 separate segments. In only one 
instance was a load factor in excess of 70% experienced 
into or out of Amarillo. This involved Flight 57, a nonstop 
flight from Amarillo to Dallas in the late afternoon, obvi- 
ously a most desirable flight and where one would expect 
an above average load factor. The next highest load factor 
was experienced by Flight 54 which had a 
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64% load factor into Amarillo. Practically all of the other 
Amarillo load factors shown on this exhibit were well 
below 50%. 


It is axiomatic that in any market certain flights are 
more desirable than others and receive a greater patronage 
from the travelling public. This is true of the Amarillo- 


Fort Worth/Dallas market. However, if the Board con- 
cludes that a load factor of 76% on one flight and 64% 
on another flight reflects ‘‘inability of passengers to secure 
space during peak periods’’ and uses this as justification 
for the certification of a competing airline, what sense does 
the Board’s policy statement of last year make when it 
admonished the industry to attain reasonable system load 
factors?* A system load factor is made up of the average 


“It is noteworthy that American Airlines’ system load factor during a 
recent 6-month period was substantially equal to the load factors on the few 
Braniff flights which the Board has undertaken to criticize: 


1958 American System Load Factor 


June 71.0% 
July 66.6% 
August 70.4% 
September 66.9% 
October 68.8% 
November 69.2% 


Sovrce: American Aviation summary of Form 41 data. 
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of highs and lows. If the industry is to be criticized for 
not having a reasonably high system load factor and at 
the same time is penalized for operating certain flights 
with load factors above the average, the industry loses 
either way. Certainly the industry is entitled to some 
consistent position by the Board in this respect. 


In the motion which Braniff filed prior to oral argument, 
it requested the Board to take into consideration load 
factor data with respect to its Amarillo flights which were 
substantially later than the data shown in Exhibit BNF 54. 
The Board rejected this data out of hand. Yet it shows 
that except for Flight 57, all of Braniff’s flights in this 
market operated at load factors well below what the Board 
| would consider a proper system average. 


12404 
4. The Board’s finding that the public interest requires 


competitive nonstop service in the Dallas-Lubbock market 
is not supported by substantial evidence. 


The principal reasons assigned by the Board for cer- 
tificating Continental in this market are: 


a. ‘Lack of adequate nonstop service to accommodate 
increased Lubbock-Dallas traffie’’ ; 


b. ‘‘Inconvenient scheduling’’; 
e. ‘‘Cireuitous routing.’’ 


| The Board has characterized these as ‘‘ecurrent shortcom- 
| ings’’ and as ‘‘shortcomings in present service.’’ 


There is no basis whasoever for any of these statements. 


Braniff provides nine daily trips between Lubbock and 
_ Dallas. Of the five southbound trips, four are nonstop. 
_ Of the four northbound trips, two are nonstop. Thus two- 
thirds of Braniff’s total flight pattern in the Dallas Lubbock 
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market consists of nonstop service. Yet this is character- 
ized by the Board as a “‘lack of adequate nonstop service.’ 
It is difficult to exercise restraint when dealing with a 
mistake of this magnitude. It seriously reflects upon the 
Board’s decisional process. Litigants before the Board are 
entitled to something better than this if the Board expects 
its decisions to be respected as they should be. 


The charge of ‘‘inconvenient scheduling”’ is equally with- 
out merit, if by ‘inconvenient scheduling’’ the Board means 
inconvenient times of arrival and departure. Braniff’s 
nine flights between Lubbock and Dallas are spread con- 
veniently throughout the day as indicated in the following 
tabulation : 


SouTHBOUND NorTHBOUND 


Ly. Lubbock 7:56 AM Lv. Dallas 9:05 AM 
2:55 PM 

: 5:35 PM 

7:05 PM 
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Under this schedule pattern a person can leave Lubbock 
in the morning, transact a day’s business in Dallas, and 
return to Lubbock on a dinner flight at the end of the day. 
It is difficult to immagine a more convenient schedule pat- 
tern. What more could Continental offer? 


The charge of ‘‘cireuitous routing’’ is particularly diffi- 
cult to understand. We assume that by ‘‘circuitous rout- 
ing’? the Board means a routing between Lubbock and 
Dallas via either Wichita Falls or Fort Worth, since these 
are the only intermediate points between Lubbock and 
Dallas which Braniff is authorized to serve. If this is 
what is meant, and we cannot ascribe any other meaning 
to the phrase, the statement makes no sense at all. In the 
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first place, only one southbound flight makes any stop 
between Lubbock and Dallas. All of the rest are nonstop. 
The one stop is made at Wichita Falls, and certainly Wich- 
ita Falls is entitled to some service. In 1953 the Board 
specifically authorized Braniff to include Lubbock and 
Wichita Falls as stops on the same flight and found it 
was in the public interest to do so.* Nothing has hap- 
pened since 1953 to justify the charge that Braniff is now 
providing inadequate service when it routes one out of 
five flights from Lubbock to Dallas via a stop at Wichita 
Falls. 


In the reverse direction from Dallas to Lubbock, two of 
Braniff’s flights are nonstop. Of the other two, one makes 
a stop at Wichita Falls and one makes a stop at Fort 
Worth. As far as the Wichita Falls stop is concerned, 
the same comments made in the preceding paragraph 
apply. As far as the stop at Forth Worth is concerned, 
there can be no question but what Fort Worth is entitled 
to some service to Lubbock. Surely the Board is not sug- 
gesting by its opinion in this case that all flights in the 
Lubbock-Dallas market should be nonstop and that Fort 
Worth and Wichita Falls should receive no service at all. 
The Board 
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has repeatedly stated in its decisions that the public can- 
not expect nonstop service between all pairs of points. 
Why was not some consideration given to this here? 


It is recognized that a charge of inadequate service was 
made by Lubbock when it filed its complaint in 1956. With- 
out admitting that the complaint was valid when measured 
against Braniff’s 1956 pattern of service, the fact remains 
that when the Board decides a case in February 1959 it 


* Lubbock-Wichita Falls Restriction Case, 17 C.A.B. 1028-1030 (1953). 
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is required to decide it on the basis of the best evidence 
at hand in February 1959. Obviously, the Board is not cer- 
tificating Continental to remedy deficiencies which may 
have existed in 1956. Before leveling a charge of inade- 
quate nonstop service, in convenient scheduling, and cir- 
cuitous routing against Braniff in a formal public opinion, 
the Board should have checked carefully to determine the 
extent to which these are ‘‘current shortcomings’”’ as alleged 
in the opinion. Braniff is proud of its public reputation 
and we believe it is highly improper for the agency charged 
with the regulation of Braniff to level public charges of 
this nature against Braniff when they are completely with- 
out substance. There is no sense in stipulating current 
Official Airline Guides into the record if the Board in its 
decisional process makes no use of them, but instead ren- 
ders a decision in 1959 based upon schedules in effect in 
1956.° 


Another reason assigned by the Board for the certifica- 
tion of Continental in the Lubbock-Dallas market is the 
number of passengers moving between Lubbock and Dallas. 
The Board points out that 21,905 passengers travelled be- 
tween these two cities. Stated as an annual figure, it ap- 
pears to be impressive. However, it amounts to only 30 
passengers per day in each direction, or less than the capac- 
ity of a single Convair flight. Stated another way, it 
amounts to only seven passengers 
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for each of the nine daily flights operated by Braniff. I¢ 
amounts to only ten passengers for each of the six nonstop 
flights operated daily by Braniff. Yet the Board in its de- 
cision here states that Continental should be certificated 
between Lubbock and Dallas to provide additional non- 


* We do not concede by this statement that Braniff’s 1956 schedules were 
inadequate. 
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stop service in this market. In the tabulation set forth 
below, there are set forth the load factors which would 
result if the totality of Lubbock-Dallas traffic were car- 
ried on a single flight: 


Average 


assengers 
Per Day Load Factor on One Nonstop! 
e 1957 In Each 
Passengers Direction Convair Viscount2 Electra3 


* Tmbbock—Dallas 21,905 30.0 68.2 53.6 40.0 


1Assuming all traffic travelled on one nonstop. 
256 seats. 
375 seats. 


Here again the question may arise as to how Braniff, in 
the light of these figures, can justify its present volume 
of service between Lubbock and Dallas. The answer is the 
same as given above for Amarillo-Dallas, i.e., the back-up 
traffic support which Braniff enjoys from points on its 


system north of Lubbock and south of Fort Worth/Dallas. 
The only back-up traffic which Continental would enjoy 
would be from Albuquerque. 


The Board’s decision does not cite or consider a single 
fact advanced by Braniff in support of its position. It 
relies exclusively upon facts and arguments presented by 
Braniff’s opponents. For example, Braniff pointed out to 
the Board that since 1946 its available seats in this market 
have increased by 633% whereas traffic during the same 
period increased only 260%.* Between 1950 and 1957 
Braniff 
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increased its seats by 178% whereas traffic increased only 
63%. No consideration whatsoever was given by the Board 
to these facts in its opinion. 


* Braniff’s Brief to the Board, p. 37. 
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To the extent that important statements in the Board’s 
opinion are incorrect and to the extent the Board has failed 
to take into consideration present day facts of record as re- 
lated’ to the Dallas-Lubbock market, reconsideration is 
fully justified. 


5. The Board’s decision provides that the new authority 
awarded to Continental in this proceeding shall become 
effective on March 13, 1959. This allows the Board only six 
working days within which to dispose of this petition for re- 
consideration. In view of the serious matters raised by 
this petition, we believe that it should not be handled in 
such haste. Additionally, if the Board should dispose of 
this petition for reconsideration as late as March 12, or 
on the very eve of the effective date of Continental’s cer- 
tificate, Braniff would be denied a fair opportunity to con- 
sider and, if deemed advisable, to seek judicial review. <Ac- 
cordingly, Braniff requests that the effective date of Con- 


tinental’s certificate be stayed until at least 30 days after 
the Board shall have finally disposed of this petition for 
reconsideration. Continental has already indicated that it 
does not propose to inaugurate service before April 1, 
1959, at the earliest. 


Accordingly, Braniff respectfully requests that the Board 
reconsider its decision as hereinabove noted, that it grant 
rehearing to the extent hereinabove requested, and that it 
stay the effective date of 


* Official Airline Guide and Airline Traffic Surveys. 
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12409 
the amended certificate awarded to Continental Air Lines 
until a date 30 days following the Board’s final disposition 
of this petition for reconsideration. 


Respectfully submitted, 


Hvusert A. SCHNEIDER 
Hubert A. Schneider 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorney for 
Braniff Airways, Inc. 


Wuirterorp, Harr, Carmopy & Witson 


Of Counsel 
March 4, 1959 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 23rd day of 
March, 1959 


In the matter of the 
DaLLas To THE WEsT SERVICE CasE 


Docket No. 7596 e¢ al. 
Opinion and Order on Reconsideration 
By THE Boarp: 
On February 12, 1959, we issued our decision (Order No. 
F-13503) herein finding, inter alia, that certificate amend- 
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ments for the routes of Continental Air Lines, Inc. (Con- 
tinental), and Trans-Texas Airways (Trans-Texas), were 
required so as to (1) authorize competitive service by 
Continental between Dallas/Fort Worth, on the one hand, 
and El Paso, Midland/Odessa, Lubbock, Alburquerque, 
Santa Fe, Amarillo and Abilene, on the other hand; and 
(2) permit Trans-Texas to provide nonstop service be- 
tween Dallas/Fort Worth and San Angelo. On March 
4, 1959, Braniff Airways, Inc. (Braniff), filed a petition for 
reconsideration and rehearing, and also requested that the 
effective date of our order insofar as it authorizes non- 
stop service by Continental between Amarillo and Lubbock, 
on the one hand, and Dallas/Fort Worth, on the other hand, 
be stayed pending issuance of our order on reconsidera- 
tion. Petitions for reconsideration were also filed by 
Eastern Air Lines, Inc. (Eastern), Western Air Lines, 
Inc. (Western), and the City and Chamber of Commerce 
of Dallas. Continental has filed answers to the petitions 
of Braniff, Eastern and 
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Western. The City and Chamber of Commerce of Ama- 
rillo have filed an answer to the Braniff and Western peti- 
tions. The Cities and Chambers of Commerce of Dallas 
and Lubbock have filed answers to Braniff’s petition. 


Basically, Braniff’s petition requests modification of our 
decision with respect to Dallas/Fort Worth-Amarillo and 
Dallas/Fort Worth-Lubbock services, so as to withdraw 
the nonstop authorization of Continental in these markets. 
The petitions of Eastern and Western urge that our award 
to Continental of nonstop rights between Dallas and Fort 
Worth, on the one hand, and El Paso, Lubbock and Albu- 
querque, on the other hand, be made temporary pending 
the Board’s final decision in the Southern Transcontinental 
Service Case, Docket No. 7984 e¢ al. Dallas requests clari- 
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fication of our Order No. E-13503 so as to make clear that 


the order does not constitute a final decision with respect 
to the long-haul issues involved in this proceeding. 


Upon consideration of the matters set forth in the fore- 
going petitions and answers in the light of the record, we 
find that the petitions do not demonstrate that any change 
in our original decision is warranted. 


1. Dallas/Fort Worth-Amarillo 


Both on procedural grounds and on the merits, Braniff 
challenges our authorization of competitive nonstop serv- 
ice by Continental between Dallas/Fort Worth and Ama- 
rillo. 


With respect to the procedural issue, Braniff asserts in 
substance that the Board lacks authority to authorize Con- 
tinental to provide Dallas-Amarillo nonstop service, with- 


out further hearing, since Continental allegedly 
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neither sought such authority, nor offered any evidence in 
support thereof; and that unless the proceeding is re- 
opened for further hearings, Braniff will be deprived of 
notice and of an opportunity to determine the type of serv- 
ice to be rendered by Continental and to present rebuttal 
evidence. 


We find no procedural defect in our decision. Clearly 
the Board has the power to authorize Continental to pro- 
vide improvements in service between Amarillo and Dallas 
even in the absence of a specific request or service pro- 
posal by that carrier. Section 401(h) of the Civil Aero- 
nauties Act of 1938 (now section 401(g) of the Federal 
Aviation Act of 1958) specifically authorizes the Board, 
either upon its own initiative or upon petition or complaint 
to alter, amend, or modify a certificate in whole or in part, 
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if the public convenience and necessity so require.’ The 
petition filed by the City of Dallas in this proceeding re- 
quested competitive trunkline service between Dallas and 
Amarillo, and in the circumstances of this case was suff- 
cient to invoke our jurisdiction under Section 401(h). 


Even if there were any real question in this regard, and 
we believe there is none, we could consider Continental as 
an applicant under Section 401(d)(1) of the Act, for the 
nonstop in question. Continental’s application not only 
requested an extension from Dallas to the West Coast 
via various intermediate points, but also included a gen- 
eral or catch-all 
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clause requesting that it be considered an applicant for 
such additional route or routes in the area which the Board 
may find required by the public convenience and necessity.” 
Moreover, Continental’s witness testified at the hearing 
that the carrier would provide all of the service which 
Dallas states it needs and for which it is requesting im- 
proved service (Tr. 1670), that it was willing to provide 
the service between any and all of the points the Board 
determined should be served (Tr. 1672), and that while 
it was not specifically requesting Dallas-Amarillo service, 
it was willing to serve any point the Board indicated should 


1In the service to Melbourne, Florida, Case, 16 C.A.B. 280 (1952) in which 
@ petition for air service had been filed by the City of Melbourne, the Board 
authorized service to Melbourne by Eastern Air Lines: ‘‘ Although Eastern is 
opposed to certification of Melbourne on its system * * *’’ (page 283). See 
also the Panagra Terminal Investigation, 4 C.A.B. 670 (1944); Service to 
Fairmont and Fort Dodge Case, Order No. E-9198, dated May 11, 1955. 


2 Continental’s application in Docket No. 7961, which was consolidated into 
this proceeding, contained the following omnibus clause: ‘‘Applciant offers 
and hereby applies to serve on a permanent or temporary basis such other 
and additional points along the routes herein specified and in the general area 
covered by said route, as well as such additional route or routes in the area 
included in the proceeding of which this application may be a part, as are 
found by the Board to require service.’’ 


176 





(12492) 


_ be served as a result of the proceeding, such as Amarillo 
(Tr. 1714). Clearly the Board has the power in these cir- 
' cumstances to consider Continental as an applicant under 
| Section 401(d) (1) of the Act, to provide the improved serv- 
_ ice between Dallas/Fort Worth and Amarillo which we 
have found required by the public convenience and neces- 
sity. The Board has frequently exercised such power 
| by relying on general prayers in applications to award car- 
riers routes or points not specifically requested,? or by 
| granting shorter routes than those for which application 
_ had been made. In this very proceeding Braniff, in urging 
that it be granted a Dallas-West Coast route, stated that 
| it was willing to serve intermediate points for which it 
had not applied but for 
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which the Board might find a need for additional service 
and pointed out that ‘‘there is nothing novel about this. 


| The same offer was made by Braniff in the Southwest- 
Northeast Service Case and the Board accepted it by in- 
| eluding Nashville, Memphis and Chattanooga on the route 
_ awarded to Braniff notwithstanding the fact that Braniff 
| had not specifically applied for them nor included them in 
its basie proposal.’’ (See Braniff’s brief to the Examiner, 
p. 9, footnote 6.) 


Most of what has been said with respect to the Board’s 
power to treat Continental as an applicant is equally ap- 
| plicable to Braniff’s contention that it had no notice that 
Continental would be considered as an applicant for Ama- 
 rillo-Dallas nonstop authority. The issue of competitive 
trunkline service between these two points was fully liti- 
_ gated in this proceeding and the competitive impact upon 
Braniff was considered by us in reaching our original de- 


3 Southeastern States Case, 8 C.A.B. 716, (720) 1947; C.A.B. v. States Air- 
lines, Inc., 338 U. S. 572 (1950). 
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cision herein. Braniff itself admits that the question of 
Dallas-Amarillo competitive trunkline service was put in 
issue by the petition of the City of Dallas alleging inade- 
quate service between the two points as well as by East- 
ern’t application requesting the inclusion of Amarillo on 
its proposed Dallas-West Coast route. We find that Braniff 
had full notice that Continental, as an applicant in this 
proceeding and already serving both Dallas and Amarillo 
on its local service route, might be awarded competitive 
operating authority between these points. 


Procedural questions aside, the evidence submitted by 
both Dallas and Amarillo convinced us, as it did the Exam- 
iner, that in view of the rapid and continuing growth of 
both Amarillo and Dallas, the strong community of 
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interest existing between them, the substantial volume of 
traffic presently available between the two cities, the indi- 
eated potential of the market and the demonstrated need 
for improved service, that this market was entitled to 
the benefits of competitive service. The record shows 
that Amarillo, as well as Dallas, has had an outstanding 
growth in recent years and that the economic growth has 
been accompanied by a corresponding increase in the num- 
ber of air passengers exchanged between the two cities. 
The population of Amarillo jumped from 74,346 in 1950 to 
121,998 in 1955 and to an estimated 137,000 in 1958. At the 
same time the local traffic between Amarillo and Dallas 
increased from 9,948 in 1950 to 16,406 in 1955 and 19,708 
in 1957.4 Amarillo serves a trade area comprising nearly 
three million people and its 244 million dollars in wholesale 
sales in 1954, a 539% increase over its 1939 volume, places 
the city as the fourth ranking wholesale center between 


40&D Traffic Surveys for 1950, 1955 and 1957. 
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Dallas/Fort Worth and California (Exhibit SWC 1.03). 
Amarillo’s diversified economy, plus its position as a major 
cattle and grain terminal market, one of the major oil pro- 
ducing areas of the country, and the center of the nation’s 
helium gas production, forms a sound foundation for eco- 
nomic growth. The Amarillo Air Force Base, a permanent 
military establishment employing more than 13,000 military 
and civilian personnel, adds to the city’s economy and its 
air traffic potential. The likelihood of the city’s continued 
growth is enhanced by the evidence of major development 
and expansion programs in the Amarillo area, including 
a planned 17-million-dollar expansion of the Amarillo Air 
Force Base, a 7.5-million-dollar expenditure slated for 
expansion of the Excell and 
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Amarillo helium plants, as well as other major industrial 
| and civic programs for expansion and civic improvements. 
' Thus, there is every reason to conclude that the air traffic 
_ exchange with Dallas, which is Amarillo’s top ranking mar- 
_ ket in terms of origination and destination passengers, 
should continue to grow, particularly if the public is of- 
| fered competitive and improved air service.® 


It is apparent that the service which Braniff has pro- 
' vided in this market has failed to fully meet the needs 
of the traveling public and has inhibited the full develop- 


5 The record shows that Amarillo, on the other hand, is Dallas’ fourth largest 
origination and destination passenger market among the cities in the area 
' under consideration. The Dallas and Amarillo Exhibits, as well as the testi- 
' mony of their witnesses, demonstrate the strong economic ties existing between 
| the two cities. Dallas Exhibit 8.06 shows that a business travel survey con- 
| ducted by the Dallas Chamber of Commerce indicated that Dallas firms re- 
ported more business trips with Amarillo than with any other city in the 
| area under consideration, except Los Angeles, Midland/Odessa and San 
Francisco. 
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ment of the traffic potential. The record discloses numerous 
civic complaints about Braniff’s service, particularly with 
respect to the lack of reasonable nonstop frequency and the 
failure to provide satisfactory commuter service to Dallas 
for the Amarillo businessman. An Amarillo businessman 
with ‘a branch office in Dallas which he stated necessitated 
constant travel to and from Dallas, testified at the hearing 
(Tr.'484-487) concerning the difficulty he and other busi- 
nessmen in Amarillo had encountered in the past in ob- 
taining space on Braniff’s only direct Dallas flight which 
often was sold out a week in advance; that the inadequacy 
of the service was further aggravated by the cireuity and 
excessive transit time of other available flights and the 
necessity of 
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spending two nights in Dallas to do one day’s work unless 


one wanted to fly the circuitous ‘‘triangle route’’ to Ama- 
rillo;* and that because of the inconvenience involved in 
trying to use commercial air transportation for business 
trips, his company purchased an aircraft which they now 
use for their transportation needs to Dallas. Amarillo Ex- 
hibit 8.02 shows that other Amarillo businessmen com- 
mented in similar vein concerning the difficulty of securing 
space on the only direct Dallas flight, the necessity in most 
instances of making reservations three or four days in 
advance, the inadequacy of Braniff’s flights and the need 


6 The Official Airline Guide for March 1957 (prior to the schedule changes 
made by Braniff on the eve of the hearing) shows that the only nonstop 
flight from Amarillo to Dallas was an afternoon flight leaving Amarillo at 
4:25 P. M. and arriving in Dallas at 5:45 P. M. The only late afternoon 
or early evening flight for a return trip to Amarillo after a day of business 
in Dallas was a three-stop flight leaving Dallas at 5:40 P. M. and arriving 
in Amarillo at 8:53 P. M. or a 2-stop flight leaving Dallas at 7:05 P. M. and 
arriving in Amarillo at 9:53 P. M,. 
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for more space and more direct flights.’ Similarly, Dallas 
businessmen stated that in all likelihood more trips to 
Amarillo by air would be made if improved service 
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and more convenient schedules were provided. These fac- 
tors of public inconvenience, together with the importance 
and potential of this market, constitute in our opinion a 
compelling reason why competitive service should be au- 
thorized and why such service would be in the publie in- 
terest. 


Although Braniff claims that the evidence submitted by 
Amarillo and Dallas with respect to Braniff’s schedules 
was out-of-date at the time of the hearing, and should 
be disregarded in determining the need of the market for 
competitive service, we do not agree. While it is true that 
on April 28, 1957, just a few weeks before the hearing, 


Braniff instituted some service improvements in this mar- 
ket, we are not required to deny the authorization of com- 
petitive service in a market because of last minute sched- 
ule changes made during the pendency of a proceeding in 
which the issue of improved service has been raised. As 
we have pointed out many times in the past, a carrier’s 


7In regard to Exhibit No. 8, we wish to modify our reference in our prior 
opinion to the business travel survey included in Exhibit 8.02. This exhibit 
showed that out of the 168 firms replying 43% and not 48 reported difficulty 
in securing space to Dallas. Also in our original decision, we inadvertently 
substituted the year 1950 for the year 1953 in stating that ‘‘Braniff still 
offers only one nonstop with Convair equipment as it did in 1950”. A glance 
at Exhibit No. 8 makes it clear that our intended reference was to the year 
1953 rather than 1950. Similarly, the statement that ‘‘the quality of Braniff’s 
service during that period has actually deteriorated’? was intended to apply 
to the schedules offered in 1953 as compared to 1956 schedules, as used in 
Amarillo Exhibit No. 8, where a comparison of Braniff flights in September 
1953, with those operated in December 1956, was made. Our statement that 
the traffic in this market had doubled between 1950 and 1956 was based on 
the Board’s O&D Traffic Surveys for 1950 and 1956, and not on Exhibit No. 8. 
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belated efforts to improve its service after it has been faced 
with the threat of competition by the filing of a petition 
or the institution of a particular proceeding, will not be 
considered by the Board in determining whether improv- 
ments in service are required.® 


Moreover, even consideration of Braniff’s February or 
March 1959 schedules? would not cause us to alter our 
original conclusion that competitive resvice between 
Amarillo and Dallas is required by the public convenience 
and necessity. The Official Airline Guide for March 1959 


shows 
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that Braniff still offers substantially the same pattern of 
nonstop service—one nonstop flight from Amarillo to Dallas 
at 4:10 in the afternoon and one in the opposite direction 
leaving Dallas at 9:00 in the morning—despite the testi- 


mony reflecting the need for better direct commuter serv- 
ice for business trips to and from Dallas.’? While Braniff 
has added a Dallas-Amarillo turnaround providing a late 
afternoon departure from Dallas, on the one hand, and 
an early evening departure from Amarillo, on the other 


8 Southwest-Northeast Service Case, Order No. E-9758, dated November 21, 
1955; New York-Chicago Service Case, Order No. E-9537, dated September 1, 
1955; Denver Service Case, Order No. E-9735, dated November 14, 1955; 
Reopened Milwaukee-Chicago-New York Restriction Case, Order No, E-9538, 
dated September 1, 1955. 


9 Official Airline Guides for February and March 1959. 


10On a relatively short segment such as Amarillo-Dallas (323 miles) the 
increase in elapsed flight time between such points because of circuitous 
mileage and intermediate stops tends to discourage air travel. For example, 
compared to the 323 nonstop miles between Amarillo and Dallas, the distance 
between the same points when the flight is routed via Lubbock, which is an 
intermediate stop on all of the Amarillo to Dallas flights, except the nonstop, 
is 404 miles. The distance via Lubbock and Wichita Falls is 426 miles. 
(Mileages are the airport-to-airport mileages in the Official CAB airline route 
map book.) 
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hand, the flight arrives in Amarillo from Dallas 45 minutes 
before the return flight leaves Amarillo for Dallas. All 
other flights originate or terminate at points beyond Dallas 
or Amarillo so that Amarillo-Dallas traffic must still com- 
pete with ‘‘beyond’’ points for available seats and con- 
veniently timed schedules. 


Clearly, in view of the above considerations, there is 
ample evidence in this record to support a finding that 
service improvements, as requested by the City of Dallas, 
are needed in this market and that the public convenience 
and necessity require the authorization of competitive non- 
stop service in order to insure the provision of such serv- 
ice.” 
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Braniff attempts to make much of the fact that from 
1946 to 1958 the increase in the number of available seats 
in the Amarillo-Fort Worth/Dallas market exceeded the 
traffic increase by some 66%. But the increase in the 
number of available seats as compared to the traffic in- 
crease in only the Amarillo-Fort Worth/Dallas market is 
meaningless without additional pertinent facts. For ex- 
ample, we do not know how many of these seats were pre- 
empted by travellers to and from other points served by 
the same flight. The fact that there may be 10 seats open 
when the flight leaves Amarillo is small satisfaction to 
a would-be Amarillo-Dallas passenger if the flight is already 
sold out from Lubbock or Wichita Falls to Dallas. 


11 We do not find any merit in Braniff’s contention that the benefits result- 
ing from competition must be proved and detailed in every case in which 
competitive operations are authorized. On the contrary, we plainly are 
entitled to rely upon our regulatory experience and policy in such matters, 
We have done so here and the benefits which flow from competition have 
heretofore been detailed by us on many occasions. (See Transcontinental 
North-South California Case, 4 C.A.B. 373 (1943) ; Southwest-Northeast Service 
Case, Order No. E-9758, dated November 21, 1955.) 
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Nor are we impressed with Braniff’s argument that its 
six daily round trips operated between Amarillo-Fort 
Worth/Dallas can properly accommodate the 31 pas- 
sengers per day who move between these points in each 
direction and that as a result another carrier is not 
needed. While the local O&D traffic flow between these 
points amounts to about 62 passengers a day, an addi- 
tional 26 connecting passengers a day move between 
Amarillo-Fort Worth/Dallas who must also be provided 
seats on these same flights. Moreover, the majority of 
these ‘six daily round trip flights originate or terminate 
beyond Amarillo and Dallas and the 88 daily Amarillo- 
Dallas/Fort Worth Passengers (including both local and 
connecting)'? must compete with ‘‘beyond’’ traffic for 
available 
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seats."* 


We also reject Braniff’s argument that our action herein 
is inconsistent with our decision in the Eastern Route Con- 


12For the year 1957, a total of 32,500 local and connecting passengers 
moved between Amarillo and Dallas/Fort Worth as shown by the O&D Sur- 
veys and the Competition Among Domestic Air Carriers study for March and 
September 1957. 


13 Whlie Braniff asserts that the data submitted by it in its brief to the 
Board with respect to the load factors experienced by the carrier on its two 
morning flights from Amarillo to Fort Worth/Dallas and its morning nonstop 
from Dallas to Amarillo were based on evidence in the record, we find the 
contrary to be true. The alleged load factors referred to by Braniff in its 
brief to the Board were based on Amarillo-Dallas operations for the months 
of October, November and December, 1957, and the first three months of 1958 
after the close of the hearing and are not properly of record. Even if con- 
sideration were given to this load factor data, it is noted that the allegedly 
more recent data offered by Braniff with respect to the load factor out of 
Amarillo on the only nonstop flight to Dallas from Amarillo (ranging from 
a low of 77% to a high of 84%) merely confirms the evidence already in 
the record as to the inability of Amarillo passengers to obtain space on 
desired flights. 
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solidation Case, Order No. E-11606, dated July 23, 1957. In 
the Eastern Route Consolidation Case, American had re- 
quested that its restriction, which prevented its from pro- 
viding nonstop service in the Louisville-Washington mar- 
ket, be lifted. Eastern, as the only nonstop operator, was 
already providing, in a market smaller than the Dallas- 
Amarillo market, 9 frequencies a day westbound with 5 
nonstops, and 8 flights a day eastbound, of which 4 were 
nonstops. No civie witnesses attested to the need for 
improved service or for an additional carrier in the market 
and, in the absence of any evidence by American, there was 
little support in the record on which to base a finding of 
public convenience and necessity. Quite the reverse is true 
in this case. As we have heretofore pointed out, Dallas 
filed a complaint alleging inadequate service between 
Dallas and Amarillo and requesting competitive truckline 
service and both cities submitted evidence in support of the 
need for such service. Under these circumstances, we 
fail to see how the Board’s action with respect to 
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American’s application in that case lends any support for 
Braniff’s contention that ‘‘in the light of the Board’s policy 
announcement in the Eastern Route Consolidation Case, 
Braniff had the right to assume that the Board would not 
award a Dallas-Amarillo nonstop route to Continental with- 
out affording Braniff at a reopened hearing the opportun- 
ity to determine the type of service Continental would 
provide in this market.’’ On the contrary, we think the 
record in the present case fully supports the Board’s ac- 
tion, since, as we have found, Dallas (as an applicant) and 
Amarillo both submitted ample evidence to support a 
finding of public convenience and necessity. 


Braniff also argues that there is insufficient evidence of 
record to support the award to Continental in that no esti- 
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mate of revenues and expenses, no proposed schedules or 
the type of equipment to be used, were submitted by Conti- 
nental for the Dallas-Amarillo operation. We do not agree. 
On the contrary, we think the record contains sufficient in- 
formation of a factual nature upon which to appraise the 
prospects of the Dallas-Amarillo operation. 


In cases under Section 401(h), which are based on the 
petition of a civie applicant, specific data of this nature 
from the carrier itself is not essential, particularly in 
those ‘instances where the carrier is ‘‘unwilling’’. How- 
ever, in this case Continental did submit such material in 
prosecuting its application in this proceeding and, although 
such evidence was based upon flights serving Lubbock and 
other points west of Dallas, much of the material, such 
as the equipment available, estimates of indirect flying, 
ground and administrative expenses and capital expendi- 
tures, is equally applicable to the newly authorized Dallas- 
Lubbock and Dallas-Amarillo operations. Actual direct 
flying costs, more recent than any estimates submitted 


12501 


at the hearing, are available to the Board in the Form 
41 reports filed monthly by the carrier, and stipulated in 
the record. 


The record shows that Continental proposed to operate 
with DC-7B and Viscount 810-D equipment, with the Vis- 
count to be used to provide service between Dallas 
and the various intermediate points, such as Lubbock, Mid- 
land/Odessa, Albuquerque, El Paso, Phoenix and Las 
Vegas originally proposed to be served by Continental. It 
was assumed that Continental would use the Viscount for 
the nonstop service awarded between Dallas and Lubbock 
and Amarillo, or whatever equipment management deter- 
mined was necessary to meet the needs we have found to 
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exist.'* While Dallas did not propose schedules which it 
thought should be operated between Dallas and Amarillo, 
the evidence submitted adequately indicates the type of 
service which is required to meet the needs of this market. 
In these circumstances, we do not find that the absence 
of precise schedules is any barrier to our award. Com- 
petition and sound business management will dictate the 
manner in which the authorization of nonstop authority 
will be utilized in terms of type of equipment to be flown, 
schedule frequency, and the actual time of departure and 
arrival.” 


The actual amount of revenue Continental will be able to 
obtain from its new operation in this market will neces- 
sarily depend upon the play of 
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competitive forces, i. e., the number and timing of Con- 


tinental’s schedules, and the adjustments Braniff may 
make in its own operations. And as to expenses, Continen- 
tal already serves both Dallas/Fort Worth and Amarillo, 
operating a multistop connecting service between these 
points, so that the carrier would not have the expense of 
establishing new stations. Since we are merely enlarging 
operating authority between two pairs of points on an 
existing route in which we have found improved service 
needed, in which a substantial flow of passengers already 
exists, and where there is a likelihood of substantial mar- 
ket growth, we think the economic prospects of Conti- 


14 Ag the recently-filed schedules of Continental indicate, its initial service 
pattern contemplates the operation of one daily nonstop round trip between 
Dallas and Amarillo plus two daily one-stop round trips with Viscount equip- 
ment. (These schedules are part of this record by stipulation of the parties.) 


15 Braniff itself in this proceeding proposed only ‘‘zero schedules’’ which 
give no indication of departure or arrival time. (Braniff Exhibit BNF No. 3, 
p- 1.) This is not an unusual practice. 
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nental’s operation are favorable. While Continental does 
not have the advantage of back-up traffic as does Braniff 
to support its frequencies, we believe that Continental with 
proper timing of its schedules should be able to capture 
enough available and potential traffic in this market to 
support its service. Continental’s operation will impose 
no cost burden on the Government and, since the carrier is 
willing to undertake the operations in order to provide the 
needed service in this market and Braniff does not need 
protection, we are fully warranted in authorizing the 
service which the traveling public requires. 


2. Lubbock-Dallas 


Braniff claims that our finding of a need for competitive 
nonstop service between Lubbock and Dallas is not sup- 
ported by substantial evidence. We have considered 
Braniff’s contentions on this issue and find that they are 


unpersuasive. Our original decision amply demonstrates 
the record support for our decision. 


Braniff argues, as it did with respect to the Amarillo- 
Dallas/Fort Worth 
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market, that an examination of its current schedules will 
show that its present nonstop service is more than adequate 
to meet the needs of the market and our failure to con- 
sider the adequacy of Braniff’s nonstop service in this 
market at the time of our decision before finding a need 
for an additional nonstop carrier is erroneous. We do not 
find Braniff’s argument, when applied to this market, any 
more persuasive than when it was used in connection with 
the Amarillo-Dallas/Fort Worth market. As in the case 
of Amarillo, the record shows that Braniff did not offer 
sufficient nonstop service to meet the needs of the travelling 
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public, and its belated efforts to improve the situation can- 
not save it from the effects of competition. 


The Lubbock market like the Amarillo market is an im- 
portant and growing one and has demonstrated the need for 
competitive nonstop service. The area served through 
Lubbock is growing at a very rapid rate and its air trans- 
portation needs are increasing with the development of 
the area. The Lubbock metropolitan area increased from 
a population of 51,000 in 1940 to 101,000 in 1950 to 152,500 
in 1956 (Ex. SWC 1.01, p. 2). Witnesses for both Lubbock 
and Dallas testified as to the strong community of interest 
existing between the two cities and the need for first 
competitive trunkline service.’® Dallas’ exhibits shows that 
81 Dallas firms have branch offices in Lubbock and that in 
terms of passengers, Lubbock is Dallas’ third largest air 
market in the area under consideration. Dallas is by far 
Lubbock’s most 
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important air market, both for local O&D traffic and as 
the principal gateway for Lubbock passengers travelling 
to the North, South, and East. 


On the basis of historic traffic alone (without regard to 
future growth) there were 21,905 O&D Lubbock-Dallas 
passengers in 1957, plus 8,086 connecting passengers 
travelling by air between Lubbock and Dallas."* Contrary 
to Braniff’s repeated assertions, we are satisfied that the 
available and potential traffic in this market is of sufficient 
size to warrant service by two carriers on a competitive 


16 Lubbock in its application and complaint in Docket No. 7949, which was 
consolidated into this proceeding, alleged that Braniff’s service to Dallas and 
return was inadequate in that Braniff’s flights were circuitous, time-consum- 
ing and made intermediate stops. 


17 Based on O&D Surveys and Competition Among Domestic Carriers study 
for March and September, 1957. 
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basis. Smaller markets than this traffiewise are enjoying 
the benefits of competition and no persuasive reason has 
been advanced why this market should be deprived of these 
benefits. 

While Braniff claims that we failed to consider the evi- 
dence advanced by it in support of its position, we find that 
we have done so. The fact of the matter is that Braniff, 
intent on obtaining the long-haul Dallas-West Coast route, 
presented little evidence on this issue, basing its case pri- 
marily on generalities concerning the smallness of the mar- 
ket and the lack of need for a second competitive carrier, 
together with insignificant isolated figures as to the per- 
centage increase in the number of available seats in the 
market as compared to its traffic growth for the years 
since 1946. Braniff made no significant evidentiary show- 
ing to offset the evidence of need for improved service put 
in by the cities. We find the evidence of record fully 
justifies the Lubbock nonstop award to Continental. 
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3. Miscellaneous Matters 


Eastern and Western request that the award to Conti- 
nental of nonstop authority between Dallas and Fort 
Worth, on the one hand, and Lubbock, Albuquerque and El 
Paso, on the other hand, be made temporary pending the 
Board’s final decision in the Southern Transcontinental 
Service Case, Docket No. 7984 et al. Otherwise, the car- 
riers argue, the grant of such authority to Continental on 
a permanent basis might restrict the freedom of the 
Board in reaching its decision in the Southern Transconti- 
nental Service Case. This argument does not persuade us 
that we should grant the award to Continental on a tempo- 
rary basis only. We have previously determined that the 
limited regional authority granted herein to this carrier 
will not preclude our freedom of action in the Southern 
Transcontinental Service Case and no adequate reason 
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has been presented which warrants a change in our original 
decision. 

The City of Dallas has requested that we clarify our 
previous order (Order No. E-13503) to make it clear that 
it does not constitute a final order with respect to the long- 
haul issues involved in this proceeding. We have re- 
examined Order No. E-13503 and are satisfied that the 
language used therein makes it clear that such order is not 
intended as a final order disposing of the long-haul issues 
in this proceeding. 

We have considered carefully the other matters set 
forth in the petitions 
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filed herein and find that they do not warrant the relief re- 
quested. 

Ir Is Tuererore OrpereD That the petitions for recon- 
sideration and other relief filed herein be and they hereby 
are denied. 

Durfee, Chairman, Gurney, Vice Chairman, Denny, 
Minetti and Hector, Members of the Board, concurred in 
the above opinion and order. 

/s/ Maset McCarr 
Mabel McCart 
Acting Secretary 
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On March 4, 1959, Braniff Airways, Incorporated 
(Braniff) filed with the Civil Aeronautics Board a Petition 
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for Reconsideration and Rehearing of the Board’s deci- 
sion in the Dallas to the West Service Case, Docket No. 
7596 et al., insofar as said decision authorized Conti- 
nental Air Lines, Inc. (Continental) to provide nonstop 
service between Amarillo and Dallas and between Lubbock 
and Dallas. On March 23, 1959, the Board issued its Opin- 
ion on Reconsideration and denied Braniff’s Petition for 
Reconsideration and Rehearing. 


At the time Braniff filed its original Petition for Re- 
consideration, it had no knowledge as to whether Conti- 
nental would be able to provide any of the new services 
authorized by the Board in this proceeding without ad- 
versely affecting service by Continental on its existing 
routes. Such information has since become available and 
the record in this proceeding should be reopened to re- 
ceive |such information so that the Board can reconsider 
its decision in the light of such additional information. 


Braniff hereby requests such reopening and reconsidera- 
tion. In support of this request, Braniff states as follows: 


1. On March 12, and March 20, 1959, Continental filed 
with the Board revised system schedules to become effec- 
tive April 1, 1959. These revisions indicate not only the new 
service which Continental 
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proposes to operate between Lubbock and Dallas and be- 
tween Amarillo and Dallas, but also the substantial changes 
which Continental will have to make in its existing system 
schedules in order to accommodate this new service. These 
revisions indicate that the competitive air service which 
Continental proposes to inaugurate between Amarillo and 
Dallas and between Lubbock and Dallas cannot be provided 
by Continental without seriously and adversely affecting 
service over its existing routes and where it is the exclu- 
sive carrier. 
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2. In order to be able to provide competitive service in 
the new markets awarded to it in the Dallas to the West 
Service Case, Continental has on April 1, 1959, down- 
graded its service over its existing routes as follows: 


a. Commuter air service has been eliminated in 26 
markets: 


From 


Abilene 
Albuquerque 
Albuquerque 
Amarillo 
Amarillo 
Big Spring 
Big Spring 
Bryan 
Bryan 
Bryan 
Colorado Springs 
Dallas 
Dallas 
Denver 

Ft. Worth 
Ft. Worth 
Houston 
Lubbock 
Midland 
Midland 
Roswell 
Roswell 
Roswell 
Santa Fe 
Santa Fe 
Santa Fe 


193 


To 


Big Spring 
Clovis 

Ft. Worth 
Midland 
San Angelo 
Abilene 
Midland 
Dallas 
Temple 
Waco 

Santa Fe 
Big Spring 
Roswell 
Santa Fe 
Big Spring 
Roswell 
Temple 
Albuquerque 
Big Spring 
Ft. Worth 
Albuquerque 
Dallas 

Ft. Worth 
Albuquerque 
Clovis 
Lubbock 


1A few of the changes will go into effect on April 15 instead of April 1. 
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b: Through plane service has been eliminated in 17 
markets: 


In Both Directions: 


BETWEEN 
Lubbock 


In One Direction: 
From 
Austin Roswell 


‘Austin Albuquerque 

‘Big Spring Ft. Worth 
Hobbs Dallas 
Houston Albuquerque 


Houston Hobbs 
Houston Roswell 
‘Midland Ft. Worth 
Roswell Ft. Worth 
‘Roswell Santa Fe 
‘San Angelo Albuquerque 
San Angelo Hobbs 
Santa Fe Pueblo 
Santa Fe Clovis 
Santa Fe Ft. Worth 
Santa Fe Lubbock 
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e. Service in 32 markets 1s being provided with equip- 
ment which is inferior to that which had been used: 


BEetwEEN 


Alamogordo 
Alamogordo 
Alamogordo 
Alamogordo 
Alamogordo 
Albuquerque 
Albuquerque 
Albuquerque 
Albuquerque 
Bryan 
Bryan 
Bryan 
Bryan 
Carlsbad 
Carlsbad 

_ Carlsbad 
Colorado Springs 
Colorado Springs 
Colorado Springs 
Dallas 
Dallas 
Denver 
Denver 

El Paso 

El Paso 
Hobbs 
Hobbs 
Hobbs 
Hobbs 
Houston 
Houston 
Temple 


Schedule Downgrading? 
April 1 


AND 


Albuquerque 
Colorado Springs 
Denver 

El Paso 

Santa Fe 
Colorado Springs 
Denver 

El Paso 

Santa Fe 
Dallas 
Houston 
Temple 

Waco 

El Paso 
Kansas City 
Oklahoma City 
Denver 

El Paso 

Santa Fe 
Temple 

Waco 

El Paso 

Santa Fe 
Hobbs 

Santa Fe 
Kansas City 
Oklahoma City 
Tulsa 

Wichita Falls 
Temple 

Waco 

Waco 


March 1 


1V 


_ 
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1 Indicates downgrading of certain noted schedules and does not necessarily 
indicatethe total service pattern between pairs. 
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d. Frequency of service has been reduced wm 35 


markets: 


BETWEEN 


Abilene 
Abilene 
Abilene 
Abilene 
Abilene 
Abilene 
Abilene 
Albuquerque 
Albuquerque 
Albuquerque 
Albuquerque 
Albuquerque 
Albuquerque 
Albuquerque 
Albuquerque 
Amarillo 
Amarillo 
Amarillo 
Amarillo 
Big Spring 
Big Spring 
Big Spring 
Clovis 
Clovis 


Colorado Springs 


Dallas 
Dallas 
Dallas 
Denver 
Ft. Worth 
Ft. Worth 
Ft. Worth 
Hobbs 
Hobbs 
Roswell 


12512 


AND 


Albuquerque 
Big Spring 
Clovis 
Dallas 

Ft. Worth 
Lubbock 
Midland 
Clovis 
Dallas 

Ft. Worth 
Hobbs 
Lubbock 
Roswell 
Santa Fe 
Big Spring 
Austin 
Houston 
Midland 
San Angelo 
Dallas 

Ft. Worth 
Midland 
Dallas 

Ft. Worth 
Santa Fe 
Hobbs 
Roswell 
Santa Fe 
Santa Fe 
Lubbock 
Midland 
Roswell 
Midland 
Roswell 
Santa Fe 


Total: 
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This downgrading of service on such a large scale pre- 
sents a shocking situation. The record in this proceeding 
should be reopened to determine whether, as Braniff 
suspects, this downgrading has been deliberately created 
by Continental solely in order to find the airplane and 
pilot time with which to inaugurate competitive service 
in the new 
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markets awarded to Continental in this proceeding, includ- 
ing Dallas-Amarillo and Dallas-Lubbock. If the evidence 
should demonstrate this to be the fact and that Continental 
cannot provide these newly authorized competitive services 
without adversely affecting service over its existing routes, 
then clearly the Board’s original finding as to the public 
benefits which would flow from these new authorizations 
to Continental cannot be sustained. On the contrary, the 
Board would have to find that such public advantages as 
might result from the inauguration of competitive service 
by Continental in these newly authorized markets are 
more than offset by the public disadvantages which would 
result. 


2. In awarding Continental competitive nonstop rights 
in the Amarillo-Dallas and Lubbock-Dallas markets, the 
Board assigned as one of the principal reasons certain 
service deficiencies which it alleged existed in Braniff’s 
service two years ago and which, in the Board’s opinion, 
would be remedied if Continental were authorized to pro- 
vide competitive service. It would appear, however, that 
Continental is creating far more serious deficiencies of its 
own by providing competitive service between Amarillo 
and Dallas and between Lubbock and Dallas. Why should 
the people in Austin, Santa Fe, Albuquerque and numer- 
ous other cities on Continental’s routes be subjected to a 
downgrading of service merely to permit Continental to 
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provide a duplicating service for Amarillo, Lubbock and 
Dallas? These are matters which should be explored in 
a reopened hearing and where all interested parties, in- 
cluding Braniff and the affected cities, will have an oppor- 
tunity to test exactly what has happened and will con- 
tinue to happen under the authorizations awarded to Conti- 
nental in this proceeding. No such opportunity has here- 
tofore been afforded. 


3. It would appear that Continental is now concentrating 
all of its attention on sustaining both before the Board 
and in court the new route awards made to it in this pro- 
ceeding. Continental is apparently gambling that the 
Board will be so absorbed in defending its decision that 
it will not pay any particular attention to the service in- 
adequacies which have resulted 
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over other segments of Continental’s system, and that 
when Continental is ultimately called on the carpet to 
remedy these service deficiencies, at least the Dallas to the 
West awards will no longer be in jeopardy. Such a pro- 
cedure make a mockery of the Board. In the eyes of the 
public the Board can only appear ridiculous if, as we 
suspect, the new services authorized to Continental in this 
proceeding can be provided only at the expense of down- 
grading of service in other markets where Continental is 
the exclusive operator. 


4, The effects of this downgrading are already apparent 
and will plague the Board for some time to come. On 
March 20, 1959, the City of Abilene and the Abilene Cham- 
ber of Commerce filed an application with the Board in 
Docket No. 10352 requesting that the Board certificate 
Central Airlines into Abilene so that Central will be able 
to restore to Abilene the service which Continental took 
away from it on April 1. In this application Abilene 
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points out that under Continental’s April 1 schedule pro- 
gram, Abilene’s departing schedules via Continental have 
been reduced by 50%, and that its total schedules will be 
at the lowest ebb since 1949. It can be expected that other 
cities will follow the lead of Abilene and request certifica- 
tion of other carriers to restore the service taken away 
from them by Continental. 


5. This action by Abilene is not the first instance where 
a city has sought relief from a downgrading of service by 
Continental. Some weeks ago Trans Texas Airways filed 
an application in Docket No. 10153, requesting an exemp- 
tion to provide air service between San Angelo and Mid- 
land/Odessa so as to restore to the travelling public the 
San Antonio-"San Angelo-Midland/Odessa service which 
Continental had provided for many years but which it 
unilaterally discontinued in October 1958. 
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On March 4, 1959, the Chief of the Routes Division of 
the Bureau of Air Operations of the Civil Aeronautics 
Board wrote to the President of Continental asking what 
steps Continental had in mind for restoring its service 
between San Antonio, San Angelo, and Midland/Odessa as 
obligated by its certificate and by Section 404(a) of the 
Act. On March 24 Continental replied, stating in effect 
that it had unilaterally decided to discontinue this service 
in order to save money. The letter further indicates the 
intention of Continental to concentrate its equipment and 
service on the ‘‘highly competitive services in major trunk- 
line markets pursuant to the authorizations granted by 
the Board’’ in the Dallas to the West Service Case, even 
at the expense of eliminating or downgrading service in 
other markets. 


Copies of the letters referred to above are attached to 
this Petition as Exhibits A and B, respectively, and will 
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be offered in evidence at the reopened hearing requested 
by Braniff herein. 


Thus, we find the Board already involved in two pro- 
ceedings, Docket No. 10153 and Docket No. 10352, both 
resulting from Continental’s discontinuance or elimination 
of service over existing routes and from Continental’s pre- 
occupation with providing competitive service over routes 
awarded to it in the Dallas to the West Service Case. 


6. In the Petition for Reconsideration and Rehearing 
filed by Braniff on March 4, 1959, Braniff contended that 
the Board had not relied upon substantial evidence in find- 
ing that the public benefits flowing from the Dallas- 
Amarillo award to Continental would outweigh the adverse 
effects upon Braniff. If the record is reopened to receive 
evidence of Continental’s present schedule pattern over 
its existing system, substantial evidence will then exist 
that the public detriments flowing from the award of the 


Amarillo-Dallas route to Continental completely outweigh 
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the public benefits flowing therefrom. Braniff submits 
that this evidence will show that the reduction in quality 
and quantity of service on Continental’s existing routes is 
the direct result of seeking to inaugurate service over 
new routes awarded to Continental in this proceeding. 
The reopening of the record as requested by Braniff to 
receive evidence as to Continental’s existing schedule pat- 
tern will permit the Board to re-evaluate whether the 
publie interest really requires the establishment of com- 
petitive service by Continental between Amarillo and 
Dallas and between Lubbock and Dallas if the price to be 
paid requires a substantial downgrading im service over 
other routes. 


7. This Supplemental Petition for Reconsideration is not 
a successive petition upon which the Board’s Rules of 
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Practice frown. This Supplemental Petition brings to the 
attention of the Board facts which were not available at 
the time the first Petition for Reconsideration was filed 
and which have an important bearing on the proceeding. 


WHEREFORE, Branirr Airways, [NcorporaTED, respect- 
fully requests that the Board (1) reopen the record in this 
proceeding to receive evidence of the schedule changes 
made by Continental effective April 1, 1959, and other 
evidence relevant thereto, (2) determine to what extent 
such schedule changes result in a downgrading of service 
on existing routes of Continental and are occasioned by 
the new routes awarded to Continental in this proceeding, 
and (3) upon receipt of such evidence reconsider its de- 
cision 
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in this case insofar as it authorizes Continental to provide 
nonstop service between Dallas and Amarillo and between 
Dallas and Lubbock. 


Respectfully submitted, 


Husert A. SCHNEIDER 
Hubert A. Schneider 


B. Howeitit Hiwy 
B. Howell Hill 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Branifi Airways, 
Incorporated 


Wairerorp, Hart, Carmopy & WiLson 
Of Counsel 


Dated: April 6, 1959 
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EXHIBIT A 


CIVIL AERONAUTICS BOARD 
WASHINGTON 25 


AIR MAIL 


Mar. 4, 1959 


Mr. Robert F. Six, President 
Continental Air Lines, Inc. 
Stapleton Airfield 

P. O. Box 9063 

Denver 16, Colorado 


Dear Mr. Six: 

Trans-Texas Airways recently filed an application with 
the Board, Docket No. 10153, requesting grant of exemp- 
tion authority to operate beyond the intermediate point 
San Angelo to the terminal point Midland/Odessa, in order 
to provide service between San Antonio and Midland/ 
Odessa. 


The alleged need for the requested exemption authority 
results from the discontinuance no October 15, 1958, of 
the San Antonio-San Angelo portion of the service offered 
by Continental between San Antonio and Midland/Odessa 
via connections at San Angelo. 


The service available to San Antonio-Midland/Odessa 
passengers in February, 1959, requires a lay-over of nearly 
three hours at San Angelo; prior to October 15, 1958, con- 
nections were made in less than 15 minutes. 


Section 404(a) of the Federal Aviation Act of 1958 reads 
as follows: 


'“¢Tt shall be the duty of every air carrier to provide 
and furnish interstate and overseas air transporta- 
tion, as authorized by its certificate, upon reasonable 
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request therefor and to provide reasonable through 
service in such air be daa in connection with 
other air carriers; 


We therefore request that you inform us, by March 10, 
1959, (1) of the reasons for discontinuing Continental’s 
service between San Antonio and San Angelo and (2) of 
any attempts that have been, or will be, made to adjust 
the Continental-Trans-Texas schedules to that San Antonio- 
Midland/Odessa traffic will have a more reasonable con- 
necting service at San Angelo. 


A copy of this letter will be filed in the Board’s Docket 
No. 10153 and is being sent to all parties served with a 
copy of Trans-Texas Airways’ application in Docket No. 
10153. 


Sincerely yours, 


JoHN W. DreccE 
John W. Dregge 
Chief, Routes Division 
Bureau of Air Operations 
Enclosure 
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EXHIBIT B 


CoNTINENTAL AIRLINES 
March 24, 1959 
Colonel John W. Dregge 
Chief, Routes Division 
Bureau of Air Operations 
Civil Aeronautics Board 
Washington 25, D. C. 


Dear Colonel Dregge: 
Mr. Six has asked that I reply to your letter of March 4, 
1959, in which you request that you be informed (1) of the 
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reasons for discontinuance of Continental’s service be- 
tween San Antonio and San Angelo, and (2) of attempts 
made or to be made to adjust Continental and Trans- 
Texas! schedules so that San Antonio-Midland/Odessa 
traffic will have a more reasonable connecting service at 
San Angelo. 


Before setting forth the information you have requested, 
I would like to express the Company’s appreciation to you 
for extending the time for the information to be provided. 


The San Antonio-San Angelo service, which Continental 
discontinued on October 10, 1958, was provided by two 
one-way DC-3 flights, Numbers 100 and 103, between San 
Antonio, San Angelo and Abilene. At San Angelo these 
flights connected with flights operated over the San Angelo- 
Midland/Odessa segment, thus providing service between 
San Antonio and Midland/Odessa and other points beyond 
Midland/Odessa. There were a number of reasons, which 
in combination reflect a balancing of economic and public 
interest factors, leading to the discontinuance of the two 
flights. 


First, the average passengers per mile on Flights 100 and 
103 were very low, as shown by the following data: 


Average Passengers Per 
Mile-F lights 100 and 103 


1958 


January 24-31 

February 15-23 

March 8-15 

April 1-7 

May 2431 

June 16-23 

July 8-15 

August 1-7 

September 24-30 

Arithmetic Average of Above Periods 


= 60 i i ON Oe OUL 
NOUNHNNODDR& 
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| Second, there were very few passengers between the points 
served by Flights 100 and 103. This is shown by the 
following: 





Average Passengers 
Per Day in Each Direction 
Between January through September 1958 


San Antonio and San Angelo 8 
San Antonio and Abilene 9 
San Antonio and Midland/Odessa 2.2 
San Angelo and Abilene 3 
All other points (by connections) me) 


Third, as can be expected, operation of Flights 100 and 
103 result in a substantial operating loss. On an annual 
basis, the loss was $50,305, as shown below. 


Expansion 
To 
January 1-October 10,1958 Full Year 


Operating Revenues $37,366 — 
Operating Expenses—Direct $55,033 
Indirect 21,068 


$76,101 _ 


Net Operating (Loss) ($38,735) ($50,305) 


Continental, as you know, receives no subsidy. Losses 
from local service operations such as Flights 100 and 103 
are a direct drain on earnings from the operation of other 
services. This is an extreme hardship, in view of the 
tremendous interest and other expenses related to Con- 
tinental’s large, four-engine piston and turbine powered 
(jet and jet-prop) equipment transition into the jet age, 
and for the provision of highly competitive services in 
major trunkline markets pursuant to authorizations 
granted by the Board. For the year 1958, Continental’s 
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interest charges alone related to this transition program 
were $1,399,588. Its system net operating income was 
$1,038,111, yet it suffered a net loss of $132,355 after inter- 
est, taxes and other non-operating income and expense. 


Fourth, the discontinuance of Flights 100 and 103, in con- 
junction with other schedule adjustments, made one of 
Continental’s leased DC-3 aircraft surplus. (All owned 
DC-3 aircraft had been disposed of prior to October 1958.) 
Rental charges for each of the leased DC-3’s are $2,500 
per month. No part of these charges is included in the 
above operating expenses. Therefore, discontinuance of 
Flights 100 and 103 directly contributed to a potential sav- 
ing of an adidtional $2,500 per month, or $30,000 per year, 
resulting in a total saving of about $80,000 per year. 


12521 


Regarding more reasonable San Antonio-Midland/Odessa 
connecting service by adjustments to schedules at San 
Angelo, Continental has attempted to accomplish this. It 
has not been successful, because of aircraft routing prob- 
lems and the necessity of utilizing its aircraft in other 
markets having a greater need for service and traffic pro- 
ductivity. 


Similar probelms confront Trans-Texas. 


Recently, however, Continental has obtained Braniff’s con- 
currence in a joint fare between San Antonio and Midland/ 
Odessa via Austin, equalized with the existing local, first- 
class fare of $26.05. This joint fare will be filed with the 
Board on or about April 3, 1959, for an effective date of 
May 4, 1959. 


Continental has proposed the same joint fare to Trans- 
Texas. 
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The connecting schedules via Austin will be as follows: 


» San Antonio to Midland 


S Ly SAT 6:35A (BNF 328) 
Ar AUS 7:05A 


BeLy AUS 8:46A (CAL 211) 
Ar MAF 10:26A 
Midland to San Antonio 


Ly MAF 11:25A (CAL 212) 
D> Ar AUS  1:03P 


Vv 


1:50P (TTA 94) 
2:13P 


4:11P (CAL 215) 
5:51P 


4:40P (CAL 114) 
6:45P 


Vv v 


2:50P (BNF 48) 
3:23P 


4:11P (CAL 215) 
5:51P 


7:45P (CAL 216) 
9:23P 


7:12P 7:15P 7:14P 
(TTA 93) (TTA 73) (BNF 53) 
7:42P 7:45P 7:44P 


11:13P (BNF 397) 


“Ly AUS 3:03P (TTA 97) 


Ar SAT 3:33P 11:43P 


Please let me know if you desire additional information. 
I will appreciate your filing this letter in the Board’s 
Docket No. 10,153. A copy is being sent to all parties 
served with a copy of your letter to Mr. Six. 


Sincerely, 


S. B. Repmonp 
S. B. Redmond 
Vice President 


Regulatory Proceedings 





(Received April 13, 1959) 


Law Offices 
Wuirerorp, Hart, Carmopy & Wison 
815 Fifteenth Street, Northwest 
Washington 5, D. C. 
April 13, 1959 
Civil Aeronautics Board 
Washington 25, D. C. 
Re: Dallas to the West Service Case, 
Docket No. 7596 et al. 


Gentlemen: 


It is requested that the enclosed letter be attached as 
Exhibit C to the Supplemental Petition for Reconsideration 
filed by Braniff in the above-entitled proceeding on April 


6, 1959. This letter did not come to the attention of 
Braniff until after the Supplemental Petition for Recon- 
sideration was filed. 


Respectfully submitted, 


Husert A. SCHNEIDER 

Hubert A. Schneider 

Attorney for Braniff Airways, Inc. 
HAS:N 
ec: To Parties 





EXHIBIT C 
April 4, 1959 


Mr. Robert F. Six, President 
Continental Airlines, Ine. 

P. O. Box 9063 

Denver 16, Colorado 


Dear Mr. Six: 


We wish to protest in the strongest possible terms the 
curtailment of your service to this area which was made 
effective on April 1st. We believe that the service you 
have been furnishing us completely inadequate and the 
new service will be even worse. In support of these con- 
clusions we would like to review the situation and the 
history of your stewardship as our air carrier. 


When Continental took over the business of Pioneer Air- 
lines service was considered by us to be very good. We 
were pleased with Pioneer in every respect, first class 
equipment was being used and the two flights a day were 
offered to Dallas and the East and two flights to Albuquer- 
que and the west. Judging from statements made by 
officials of that airline Clovis was considered to be a 
profitable revenue producing stop. 


Shortly after your acquisition of this line one flight per 
day was discontinued, a step which left two flights a day 
to the West but only one very early morning Eastbound 
flight. This one flight cancellation no doubt drastically 
reduced your boardings. While it was still possible to 
go west from Clovis by air it became difficult to return 
as anyone arriving in Albaquerque from the West after 
7:20 A.M. would have to remain in Albuquergue the entire 
day and night and return on the next early morning flight. 
For that reason a considerable portion of potential business 
was forced to drive 105 miles out of the way to Amarillo, 
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Texas or 225 miles to Albuquerque for Westbound service. 
By the same token anyone who wished to go Hast after 
the early morning hours usually found it expedient to 
drive 100 miles to Lubbock, Texas or to Amarillo and 
board there. Literally hundreds of these examples can 
be cited. Numerous trips are made by area citizens daily 
to the state Capital in Santa Fe and the principal city 
of our state, Albuquerque, but since your schedules re- 
quired an overnight stay most people have continued to 
drive the 450 miles round trip. 


We submit that even despite this failure to continue good 
service, sufficient revenue passengers have been produced 
in this area to make the operation profitable. A resume 
of boardings for the past six years follows herewith: 
1953—-1,964; 1954—1,918; 1955—2,132; 1956—2,232 ; 1957— 
2,487 ; 1958—2,380. We wish to emphasize that it is our 
considered opinion from actual experience and knowledge 


that these boardings might have been 50 to 100% larger 
had the fourth flight not been discontinued. 


When this flight was discontinued we were assured by 
officials of your company that this curtailment was only 
temporary, that it was occasioned by numerous delays 
while landing in heavy traffic at Cannon Air Force Base 
and that if and when a new airport was provided this 
service would be reinstated. We were sympathetic to your 
problem, admitted that it existed and proceeded in good 
faith ito procure these facilities for your use. 


You may recall that the old Clovis Municipal Airport con- 
sisting of 735 acres, a large hanger and over $300,000 
worth of ground improvements was given to the Air Force 
to be incorporated in Cannon Air Force Base. Other sub- 
standard facilities in the area were used for private flying 
and small planes but the only facilities you could use were 
those at Cannon. The Air Force listed as one of the criteria 
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for designating this Air Base a permanent installation the 
requirement that your operation be removed from their 
facilities as they believe the planes constituted a hazard 
as well as curtailed their operational efficiency. The City 
of Clovis rose to this challenge and rather than asking 
you to leave, a new airport was constructed at a cost of 
$750,000. This money has been used only to provide 
facilities necessary for your use, a 6,200 NE-SW paved 
runway and a 4,000 foot N-S crosswind runway, both 
lighted, taxi strips, purchase of land, and beautiful modern 
terminal building. Seven and one-half miles of paved 
roadway to connect the airport with Clovis and the West 
Texas area are now under construction at a cost in excess 
of $100,000. Not one cent of the above money has been 
spent for the use of private aviation, no storage hangers 
or maintenance hangar has been built nor is the money 
available to do so. 


We proceeded in good faith on representations that needed 
service would be furnished us and have spent the fore- 
going sums of money primarily in your behalf. It is 
ironic that on April 1st the very day that this new airport 
was made available to you that you should simultaneously 
reduce our service. We believe that the new service has 
not only been reduced but the time changed so as to render 
it to be of much less value to this area. 


With reference to the schedules of departure from Dallas 
to Washington and New York on Braniff and American, 
you will observe that your flight arrives too late to make 
connections with some flights originating in Dallas which 
normally are used by us. <A situation even worse follows 
for your West bound flight which will arrive in Albuquerque 
too late to provide anything but an all night ride to the 
West. It is obvious that most area citizens will be forced 
to drive to one of the three cities previously mentioned or 
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use an alternative form of transportation. In any event 
your boardings will show another tremendous drop. We 
believe you will then suspend operations here altogether 
on the theory that business here will not justify continued 
service. We recognize that it is an elementary maneuver 
to provide poor service and then prove that business is 
bad and it appears that you may have followed a con- 
tinued policy of curtailment of service in order to dis- 
continue operations here altogether. 


It is our contention that when you took over the routes 
of Pioneer Airlines which you probably did primarily to 
obtain the Albuquerque to Dallas business that you became 
obligated to furnish good service to the intermediate com- 
munities so long as they would support it and that you 
should furnish this service until alternate service has been 
granted. 


We hereby request that your Flights 273, 274, 277, and 278, 
which fly almost directly over Clovis on the Albuquerque- 
Dallas run be stopped at Clovis and this service made 
available to us. We maintain that with the new airport 
these flights would not be delayed any appreciable length 
of time nor would cost factors be prohibitive. We further 
maintain that if this service be restored that such a sub- 
stantial gain in boarding will be noted that our protest 
will be fully justified; however it is our desire to be fair 
and if after a six-months trial and with vigorous promo- 
tion your service has not been sufficiently used to justify 
itself, we will withdraw this protest. 


This area has been growing rapidly and the new airport 
will service not ony Clovis and Portales and Cannon Air 
Force Base, but a considerable area of West Texas which 
has easy access to it. 





We thank you for your consideration of these matters and 
assure you of our gratitude for an early reply. 


Yours very truly, 


Crovis CHAMBER OF COMMERCE 
J. R. Spencer, Manager. 


JRS :sae 


ec: Senator Clinton P. Anderson—Senator Dennis Chavez— 
Rep. Joe Montoya—Rep. Tom Morris—F.A.A.—C.A.B.— 
Commanding General, CAFB—American Air Lines—Trans 
World Air Lines—Braniff Air Lines—Trans-Texas Air 
Lines—Central Air Lines—Frontier Air Lines—Maryor, 
City of Clovis—Chairman, Clovis Board of Civil Aviation— 
President, Roosevelt County Chamber of Commerce—Clovis 
Chamber of Commerce Legislative Committee 











IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,003 
Branirr Amways, Inc., Petitioner, 
v. 


Civ, Arronautics Boarp, Respondent, 
ContiventaL Air Lrxszs, Inc., 

' Crry anp CHAMBER OF CoMMERCE OF DALLAS, 
Crry aND CHAMBER OF COMMERCE OF AMABILLO, 
Crry anp CHAMBER OF COMMERCE OF LUBBOCK, 

Intervenors. 


Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of Court, the parties 
subject to the approval of the Court, hereby stipulate and 
agree as follows with respect to the issues and the pro- 
cedure and dates for the filing of the briefs and joint 
appendix herein: 


i? 
IssvUES 


Subject to the right of petitioner to abandon any of the 
issues hereinafter stated, and to the right of the other 
parties to take the position that any matters urged by 
petitioner are irrelevant or not properly before the Court, 
the issues are agreed to be as follows: 


1. Whether the Board’s finding that the public conven- 
ience and necessity require that Continental Air Lines be 
authorized to provide competitive nonstop service between 
Dallas and Amarillo is suported by substantial evidence." 


1 Counsel for the parties understand the scope of this issue to be as 
follows: Braniff will argue that since Continental did not include on opera- 
tion between Dallas and Amarillo among the proposals made by it at the 
hearing and did not indicate either the manner in which it would operate 
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2. Whether the Board abused its discretion or denied 
Braniff procedural due process in refusing to reopen the 
record in relation to the award to Continental of nonstop 
Dallas-Amarillo authority. 


II. 


ProcepuREs WirH Respect ro PRINTING oF JOINT 
APPENDIX AND Briers, AND UsE oF UNPRINTED 
Portions or Recorp 


The joint appendix shall contain the materials required 
to be printed by the Rules of this Court, except the Peti- 
tion for Review; the materials designated by the parties 
as hereinafter provided; and this stipulation and the order 
of the Court approving the stipulation. 


All briefs will be served and filed in typewritten or 
printed form at the dates fixed hereafter with reference 
to the pages of the certified record (‘‘Tr.’’). Briefs not 
filed and served in printed form shall be printed and the 
printed copies served and filed without avoidable delay 
after service of the typewritten briefs. At the time each 
party serves its brief, it will also serve its designation of 
the portions of the certified record to be printed in the 
joint appendix. As soon as all designations have been made 
the petitioner shall cause the joint appendix to be printed 
with the page numbers of the record as certified to this 
Court appearing at the place where each new record page 
begins on the printed page of the joint appendix, and 
running heads showing the record pages appearing thereon 


such 2 service or the revenues it would receive or the expenses it would incur, 
there is no probative evidence in the record to support the Board’s finding. 
The Board and the intervenors will argue that, by reason of certain ‘‘catch- 
all’’ clauses and other matters of record, Continental made a sufficient pro- 
posal, and that the evidence adduced by Continental in relation to its specific 
proposals and the evidence adduced by other parties in relation to Dallas- 
Amarillo service properly had application to the Dallas-Amarillo authorization 
and hence that the Board’s order is supported by the evidence. 
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shall be printed at the outer top corner of each page of the 
printed joint appendix. The usual numerical designation 
of the printed joint appendix will appear in the center 
of the top of the page. 


It is further agreed that any party, in brief or at the 
hearing in the case, may refer to and rely upon any portion 
of the original transcript herein which has not been printed 
to the extent that such portion may be material to the 
stipulated issues, it being understood that any portions 
of the record thus referred to will be printed in a supple- 
mental joint appendix if the Court directs the same to be 
printed. 


Til. 
FurTHER PROCEDURES 


The joint appendix to briefs will be served and filed 
immediately after it is printed. The time for filing of 


briefs shall be as follows: 


1. The brief of petitioner will be served and filed on or 
before June 30, 1959. 


9. The briefs of respondent and intervenors will be 
served and filed on or before July 31, 1959. 





3. Any reply brief by petitioner will be filed by Septem- 
ber 5, 1959. 


Huserr A. SoHNEIDER 
Attorney for Petitioner 


FRANKLIN M. STronE 
Attorney for Respondent 


C. Epwarp LEasurE 
Attorney for Continental Air Lines 


H. P. Kucera 

c/o GrorcE S. Terry 
Attorney for Cities and Chambers 
of Commerce of Dallas and 
Amarillo 


Epwarp P. Morcan ML 

Lioyp CROsLIN 
Attorney for City and Chamber of 
Commerce of Lubbock 


Dated: April 28, 1959 


——— 


Order 
Upon consideration of the prehearing stipulation sub- 
mitted by all parties to this case, it is 


OrperED that the prehearing stipulation is approved 
and that the Clerk is directed to file the prehearing stipu- 
lation. 


It is Furraer Orperep that the prehearing stipulation 
shall be printed in the joint appendix and control further 
proceedings in this case unless amended by further order 
of this court. 


Dated: April 29, 1959 





Amended Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of Court, the parties, 
subject to the approval of the Court, hereby amend Para- 
graph III of the Prehearing Conference Stipulation entered 
into on April 28, 1959, and stipulate and agree that said 
Paragraph III shall read as follows: 


TIT. 
FURTHER PROCEDURES 


The joint appendix to briefs will be served and filed 
immediately after it is printed. The time for filing briefs 
will be as follows: 


1. The brief of Petitioner will be served and filed on 
or before July 15, 1959. 


2. The briefs of Respondent and Intervenors will be 
served and filed on or before August 15, 1959. 


3. Any reply brief filed by Petitioner will be filed by 
September 15, 1959. 


Husert A. SCHNEIDER 
Attorney for Petitioner 


Frankuin M. Stone 
Attorney for Respondent 


C. Epwarp Leasure 
Attorney for Continental Air Lines 


Grorce S. Terry 
Attorney for Cities and Chambers 
of Commerce of Dallas and 
Amarillo 


Dated June 23, 1959 





Order 


Upon consideration of the stipulation of the parties to 
this case to amend the prehearing stipulation by extending 
the time for filing briefs, it is 


OrpereD that the stipulation is approved and that the 
Clerk is directed to file it and that the time for filing briefs 
is extended as follows: 


Petitioner’s brief shall be filed by July 15, 1959. Re- 
spondent’s and intervenors’ briefs shall be filed by 
August 15, 1959; petitioner’s reply brief shall be filed 
by September 15, 1959. 


Dated: June 24, 1959 





